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Introduction

The Arizona Department of Transportation (ADOT) has developed this Section 4(f) Manual in compliance
with the following laws, regulations, and policy:
e Section 4(f) of the Department of Transportation Act of 1966 23 United States Code (U.S.C.) §
138 and 49 U.S.C. § 303
e National Environmental Policy Act (NEPA) of 1969
e 23 Code of Federal Regulations (CFR) 774
e Section 4(f) Policy Paper (FHWA, July 20, 2012)

Section 4(f) appliestoall U.S. Department of Transportation (USDOT) transportation projects requiring
federal funding or another federal action by the Federal Highway Administration (FHWA) or other
USDOT agency. The purpose of Section 4(f) is to consider historic sites, wildlife and waterfowl refuges,
and park and recreation lands during the transportation project development process. This Manual
identifies the appropriate steps to: identify Section 4(f) properties; determine the use(s) (ifapplicable) of
the Section 4(f) property(ies); conduct the Section 4(f) analysis; coordinate with the Official With
Jurisdiction (OWJ); and prepare anindividual Section 4(f) evaluation or other Section 4(f) documentation
as appropriate.

This Manual was developed with consideration that ADOT has been assigned the Federal Highway
Administration’s (FHWA) responsibilities under 23 U.S.C 326 for the State Assumption of Responsibility
for Categorical Exclusions, also referred to as CE Assignment, and under 23 U.S.C 327 for the Surface
Transportation Project Delivery Program, also referred to as NEPA Assignment. The environmental
review, consultation, and otheractions required by Section 4(f) are being carried out by ADOT pursuant
to 23 U.S.C. 326 and an MOU executed by FHWA and ADOT on January 3, 2018 and pursuant to 23
U.S.C. 327 and an MOU executed by FHWA and ADOT on April 16, 2019.

In addition, this Manual provides an overview on how to prepare the ADOT Section 4(f) forms that
outline the procedures ADOT has implemented to reduce processing time, and streamline
documentation and approval for certain federal actions that involve Section 4(f) properties but do not
require an individual Section 4(f) evaluation.


https://www.law.cornell.edu/uscode/text/23/138
https://www.law.cornell.edu/uscode/text/23/138
https://www.gpo.gov/fdsys/search/pagedetails.action?collectionCode=USCODE&searchPath=Title+1&granuleId=USCODE-2009-title49-subtitleI-chap3-subchapI-sec303&packageId=USCODE-2009-title49&oldPath=Title+1&fromPageDetails=true&collapse=false&ycord=442
https://www.environment.fhwa.dot.gov/legislation/section4f/4fpolicy.pdf
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Chapter 1 - Background

This Manual was developed with consideration that Arizona Department of Transportation (ADOT) has
been assigned the Federal Highway Administration’s (FHWA) responsibilities pursuant of the State
Assumption for Responsibility for Categorical Exclusions and the Surface Transportation Project Delivery
Program (23 U.S.C. §§ 326 and 327), also referred to as Categorical Exclusion (CE) Assignment and
National Environmental Policy Act (NEPA) Assignment, respectively. The environmental review,
consultation, and other actions required by Section 4(f) are being carried out by ADOT pursuant to 23
U.S.C. 326 and an MOU executed by FHWA and ADOT on January 3, 2018 and pursuant to 23 U.S.C. 327
and an MOU executed by FHWA and ADOT on April 16, 2019.

Section 4(f) requirements govern the use of land from publicly owned parks, recreation areas, refuges,
and historicsites fortransportation projects. For projects with federalfunding or anotherfederal action,
Section 4(f) applies.

Purple boxesinthis manual provide explanation and further guidance. Green boxes provide applicable
examples throughout the text.

1.1 Section 4(f)

1.1.1 History

Section 4(f) was enacted as Section 4(f) of the Department of Transportation Act of 1966 (Public Law 89-
670, 80 Stat. 931), sometimes referenced as the DOT Act of 1966 or the USDOT Act of 1966. It was
originally set forth in 49 U.S.C. § 1653(f). In January 1983, as part of an overall recodification of the Act,
Section 4(f) was amended and codified in 49 U.S.C. § 303. Similar language is contained at 23 U.S.C. §
138, which has been interpreted the same as 49 U.S.C. § 303. The FHWA and Federal Transit
Administration (FTA) initially incorporated Section 4(f) into their NEPA regulations at 23 CFR 771.135.
The provisionsin Section 6009 of the Safe, Accountable, Flexible, Efficient Transportation Equity Act: A
Legacy for Users (SAFETEA-LU), Pub. L. 109-59, amended the original Section 4(f) legislation at 23 USC §
138 and 49 USC § 303, and directed a new rulemaking to clarify the Section 4(f) process. SAFETEA-LU
simplified the processing and approval of projects that have only de minimis (negligible) impacts on
lands protected by Section 4(f) and clarified the factors to be considered and standards to be applied in
determiningwhen an avoidance alternative is feasible and prudent. In response to SAFETEA-LU, Section
4(f) was removed from 23 CFR Part 771 and is now found at 23 CFR 774. Section 1302 of the FAST Act
added that “Section 4(f)” requirements be codified as a reference to the original Act of 1966 and
“Section 4(f)” is an acceptable reference for 23 U.S.C. 138 and 49 U.S.C. 303. Therefore “of the
DOT/USDOT Act of 1966” isno longerrequired when referencing “Section 4(f)” requirements. Also from
the FAST Act changes "Section 106" is an acceptable reference for 54 U.S.C. 306108 for taking into
account the effects of federal undertakings on historic properties from the National Historic
Preservation Act (NHPA).

1.1.2 Applicability

Section 4(f) applies only to agencies within the USDOT, such as FHWA, FTA, the Federal Aviation
Administration (FAA), and the Federal Railroad Administration (FRA). Section 4(f) only applies to those
projects that involve a USDOT action such as federal-aid funding or Change in Access approval for an
Interstate Highway.

ADOT "
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1.1.3 Intent
49 U.S.C. § 303(a) states “It is the policy of the United States Government that special effort should be

madeto preserve the naturalbeauty of the countryside and public park and recreation lands, wildlife and
waterfowl refuges, and historic sites.”

The U.S. Secretary of Transportation may approve atransportation program or projectrequiring the use
of publicly owned land of a public park, recreation area, or wildlife and waterfowl refuge, or land from
an historic site of national, state, or local significance (as determined by the Federal, state, or local
officials having jurisdiction over the park, recreation area, refuge, or site) only if:
e Thereis no feasible and prudent alternative to using that land; and
e The program or project includes all possible planning to minimize harm to the public park
recreation area, wildlife and waterfowl refuge, or historic site resulting from the use.
or
e The use, including any measures to minimize harm (such as any avoidance, minimization,
mitigation, or enhancement measures) will have a de minimis impact on the property.

Use: Use is essentially the term used to describe an impact under Section 4(f). Use has a specific
definition whichis discussed in detail in Chapter4. There are also exceptions where it is possible to
impact a Section 4(f) property without it being considered a Section 4(f) use.

ADOT v
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Chapter 2 - Section 4(f) Process Overview

To ensure the Section 4(f) analysis process is followed correctly, in conformance with the scope and
context of a project, there are several components that must be addressed. First, Section 4(f) properties
must be identified, and if present, then the impacts of the project on any property must be assessed in
orderto determine whether or not there is any Section 4(f) use resulting from impacts. Dependent on
the type of use, furtheranalysisisrequired thatlooks at total avoidance alternatives, minimization, and
mitigation. Coordination with the official(s) with jurisdiction (OWJ) over a Section 4(f) property is
essential. Documentation is an important element of the Section 4(f) process — ensuring that
appropriate and thorough identification, analysis, and coordination was performed to support the
Section 4(f) findings.

The following paragraphs summarize each of the components of the Section 4(f) process. Each of these
componentsisthendiscussedin further detail in the subsequent chapters. Figure 2.1 at the end of this
chapter provides a visual flowchart of the Section 4(f) process.

2.1 Identification of Section 4(f) Properties

“Section 4(f) property” means publicly owned land of a public park, recreation area, or wildlife and
waterfowl refuge of national, State, orlocal significance, or land of an historic site of national, State, or
local significance. Depending on the context of a project and the scope of work, Section 4(f) properties
may need to be identified within aprojectareaor study area. Since Section 4(f) requirements are driven
by incorporation of Section 4(f) properties the projects in existing right-of-way (ROW) have a much
lowerlikelihood of havingimpacts under Section 4(f) than larger projects thatinvolve expanded ROW or
ROW on new location. For most preservation projects the project description and location information
provides sufficientinformation to complete a CE fora projectin conformance with the definition of a CE
that includes a review for “unusual circumstances” including Section 4(f). For major projects involving
highway expansions with new ROW or facilities on new ROW, identifying Section 4(f) properties should
be done as early as possible duringthe project planning process to allow for full and fair consideration of
avoidance of the protected properties. See 23 CFR 774.11 for additional applicability criteria. In order to
assess whetheravoidanceis possible and to determine the extent of use of a Section 4(f) property, the
Section 4(f) boundaries must be clearly defined. More specific criteria for the identification of Section
4(f) properties are discussed within Chapter 3.

2.2 Determination of a Section 4(f) Use

If Section 4(f) properties have beenidentified in a project area, determination must be made of whether
there is a Section 4(f) use of the property. As defined in 23 CFR 774.17 a use of a Section 4(f) property
occurs if:

1. Thereis permanent acquisition or a permanent easement of property from within the Section

4(f) property boundary.
0 Note: Though not cited in the original Act or the US Code, FHWA has interpreted an
adverse effecttoahistoricproperty underSection 106 to constitute ause underSection
4(f) based on the loss of integrity of the historic property. A determination that no
historic propertyis affected by the project orthat the project will have no adverse effect
on the historic property in question is a Section 4(f) use with a de minimis impact.
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2. Thereisa temporary encroachmentof a Section 4(f) property for the project (e.g. construction
easements) and thattemporary encroachment cannot meetall of the criteriaset forth in 23 CFR
774.13(d) there is a Section 4(f) use.

e If the project does not require land or permanent easement of a Section 4(f) property but
creates such severe proximity impacts that the project would substantially impair the activities,
features, and attributes of the Section 4(f) property, then there could be constructive use of a
Section 4(f) property, although constructive use is extremely rare. Refer to Chapter 4 for more
specific guidance on determining Section 4(f) use.

2.3 Section 4(f) Approval Options

Once a Section 4(f) use(s) foraproject is/are determined, further analysis may be required depending
on the Section 4(f) approval needed. Under 23 CFR 774.3, ADOT may only approve a Section 4(f) use if:

(a) It has been determined there is no feasible and prudent alternative to using the Section 4(f)
property(ies) and that all possible planning to minimize harm to the Section 4(f) property(ies)
resulting from the use has been incorporated, or;

(b) The use, including any measures to minimize harm (such as any avoidance, minimization,
mitigation, or enhancement measures) will have a de minimis (negligible) impact on the
property.

If a use of a Section 4(f) propertyis approved because its use has been determined to be de minimis, no
avoidance alternatives analysisis required. An avoidance alternatives analysisis required if a Section 4(f)
use is approved with a Programmatic Section 4(f) Evaluation oran individual Section 4(f) evaluation. If a
total avoidance alternative is feasible to construct and prudent (meets the needs of project without
causing other impacts of an extraordinary magnitude), then the total avoidance alternative must be
selected. If there isnofeasible and prudent total avoidance alternative then the project mustinclude all
possible planning to minimize harm to the Section 4(f) property(ies), meaning incorporating
minimization and mitigation. As part of an individual Section 4(f) evaluation, aleast overall harm analysis
is performed to determine which alternative results in the least overall harm to Section 4(f)
property(ies) and otherresources in the project area. Chapter 6 provides a detailed discussion on how
to perform the Section 4(f) analysis.

2.4 Coordination and Documentation

Coordinationis an essential component of the Section 4(f) process and should include the OWJ over a
Section 4(f) property, ADOT, the public (in cases of de minimis impact of a park/recreation area/refuge
and applyingthe Net Benefit Programmatic Evaluation), federal agencies (U.S. Department of Interior
(DOI), and U.S. Department of Agriculture (USDA) and/or U.S. Department of Housing and Urban
Development (HUD) when required), etc. This coordination may be on-going throughout the Section 4(f)
process and/oroccur duringdocumentation and approval. Section 4(f) documentation requirements are
dictated by the type(s) and specifics of the Section 4(f) use(s).

ADOT has developed forms to assist in the documentation for non-applicability, no use, exceptions,
temporary occupancy, de minimisimpact, and Section 4(f) uses that meet the criteria of the nationwide
programmatic Section 4(f) evaluations (programmatics). If de minimis and/or one or more of the
programmatics cannot be applied to all the Section 4(f) uses on a project, an individual Section 4(f)
evaluation must be prepared for that project.
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2.5 Exemptions and Exceptions under Section 4(f)

23 CFR 774.11 and 23 CFR 774.13, list several situations in which Section 4(f) is not applicable to a
resource, orwhere the effect is not considered a use. These situations are discussed in greater detail
in Chapters 3 and 4.
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FIGURE 2.1: SECTION 4(f) PROCESS FLOW CHART
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Chapter 3 Identifying Section 4(f) Properties

As statedin Section 2.1 certain projects may require only areview of the project description and context
to ascertain that a project will be consistent with the definition of a CE and that no unusual
circumstances, including Section 4(f) properties, exist. For projects under which Section 4(f) may be
applicable the firststep in Section 4(f) analysis is to identify Section 4(f) properties within a project area.
Section 4(f) properties should be identified as early as possible in the transportation project
development process in order that avoidance of the protected properties can be given full and fair
consideration (23 CFR 774.11).

Section 4(f) properties fall into three principal categories:
1. Publicly owned public parks, recreation areas, and wildlife and waterfowl refuges
2. Parts of public multi-use properties that are significant for park, recreation area, wildlife and
waterfowl refuge purposes
3. Historicsites

Within each of these categories, there are specific criteria that a property must meet in order to be
considered a Section 4(f) property. This chapter discusses how to identify the various types of Section
4(f) properties.

ADOT, after considering the views of the OWIJ as appropriate, makes the final decisions on
applicability of Section 4(f) to the above listed types of properties.

3.1 Parks, Recreation Areas, and Wildlife and Waterfowl Refuges

Parks, recreation areas, and wildlife and waterfowl refuges are Section 4(f) properties only if all
applicability criteria are met. Each of these criteria have been interpreted and explained in regulation
and guidance. For purposes of Section 4(f), propertiesidentified in the official National Wildlife Refuge
System are always considered wildlife and waterfowl refuges by FHWA in administering Section 4(f);
therefore no individual determination of their Section 4(f) status is necessary.

The subsections that follow provide additional details on each of these criteria:

1. Public Ownership. The property is publicly owned through fee simple ownership, a public
easement, or along-term lease agreement.

2. Primary Purpose. The property is designated as a public Section 4(f) Policy Paper: refer
park, recreation area, or wildlife and waterfowl refuge to questions under#1, Public
and the primary purpose of the property is for recreation Parks, Recreation Areas and
activities or wildlife and waterfowl refuge. Wildlife and WaterfowlRefuges,

for furtherguidance onthe

identification of these

3. Open to the Public. The property must be open to the
general public. (Refuges are the exception; they do not

have to be open to the public.) RISREtIES
4. Significance. The property serves a major recreational NOTE: ADOT makes the final
role. (Determined by the OWI.) decision on whetheraresource
Boundary: If a property is determined to be a Section 4(f) park, qualifiesasa Section 4(f)
property.

recreation area or refuge, then the entire official property
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boundary is the Section 4(f) boundary. For example, Section 4(f) does not just apply to sections of a
property that contain recreation facilities. The boundary for a city park is the entire park property, as
defined in city mapping, deeds, etc. Look for possible Section 4(f) properties early in project
development using Geographic Information System (GIS), online deed information, etc., preferably
during the scoping phase of a project.

Official(s) with Jurisdiction: For parks, recreational areas, and wildlife and waterfowl refuges, the
official(s) with jurisdiction is the official(s) of the agency owning or administering the land. (See
Section 4(f) Policy Paper Question 9A, Who are the officials of jurisdiction for a park, recreation area,
or wildlife and waterfowl! refuge and what is their role in determining Section 4(f) applicability ?)

3.1.1 Public Ownership
A Section 4(f) property can be publicly owned through fee simple ownership, a publiceasement, ora
long-term lease agreement.

e Propertiesowned by government agencies or publicinstitutions are considered publicly owned.

e Publiceasements forSection 4(f) purposes and properties leased to public agencies, depending
on theleaseterms e.g., period of time covered by the lease and any cancellation clauses, may
also meetthe definition of publicly owned. Lease agreements must reflect long-term intent for
property to remain in recreational or refuge use to be considered a Section 4(f) property.

* land owned by private institutions (including non-profit organizations) or individuals and used
as a park, recreation area, or wildlife/waterfowl refuge is not considered Section 4(f) property.

Example of Ownership: The Sierra Club owns
land that is open to the public for recreational
activities.

Determination: While serving a recreational
purpose and being open to the public, the
property is not publicly owned and would not
be considered a Section 4(f) property.

Example of Ownership: A corporation owns a
large amount of property. It leases 20 acres to
the local municipality for use as ball fields
(soccer and baseball).

Determination: If the lease is long-term,
Section 4(f) could apply to the ball fields, given
the property meets the other Section 4(f)
criteria (fields open to everyone, etc.). If the
lease terminates at the whim of the
corporation, Section 4(f) may not apply.

Refer to the Section 4(f) Policy Paper for the following questions related to public ownership:

Question 1A: When is publicly owned land considered to be a park, recreation area or wildlife and
waterfowl refuge?

Question 1B: Can an easement or other encumbrance on private property result in that property
being subject to Section 4(f)?

Question 1C: When does a lease agreement with agovernmental body constitute public ownership?
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3.1.2 Primary Purpose
In order to qualify as a Section 4(f) property, the park, recreation area, or refuge property in question

must be designated as such by the OWIJ (e.g. is included in a comprehensive plan, oris noted as a park
on their “parks and recreation plan”, etc.) and must serve a major recreational or refuge purpose.
Incidental, secondary, occasional, or dispersed recreational activities do not constitute a primary
purpose. Just because a property is designated as a park does not guarantee that it serves a major
recreation purpose. If there are no visitors and noticeablerecreational activities, it may not qualify as a
Section 4(f) property. Determining whether a property serves a major Section 4(f) purpose is
accomplished through coordination with the OWJ and research into any documentation that may exist
for the property.

National Recreational Trails: Trails that are officially designated as National Recreational Trails can be
found on http://www.americantrails.org/nationalrecreationtrails/. Trails on this list are designated and
serve a major recreational purpose. Not all of these trails are located on publicly owned land, so only
National Recreational Trails on publicly owned land are considered Section 4(f) properties.

Federal Wild and Scenic Rivers: A waterway designated as a wild or scenicriver would only be treated
as a Section 4(f) property if it is documented as managed for recreation in the wild and scenic river
management plan so its recreational function is documented as being significant and designated
officially.

Refer to the Section 4(f) Policy Paper for Question 1E related to wildlife and waterfowl refuges.

Refer to the Section 4(f) Policy Paper for Questions 21 B-D related to Wild and Scenic Rivers.

The Section 4(f) Policy Paper discusses the applicability of Section 4(f) to specific types of resources.
Referto FHWA'’s response to questions regarding trails and shared paths (Question 15), golf courses
(Questions 18A and 18B), museums, aquariums and zoos (Question 19), fairgrounds (Question 20),
and scenic byways (Question 22).

Examples of Identifying Primary Purpose:

Example: A recreational trail managed and operated by the County traverses transportation ROW.
Determination: The primary purpose of the land within the ROW is transportation. The portion of
the trail within the transportation ROW is not a Section 4(f) property.

Example: A small piece of property is officially designated as a park by a local municipality but
contains no recreational amenities/facilities. The property is mainly rocky with patches of
unmaintained vegetation. Local residents essentially do not use the property.

Determination: Since the recreational use is incidental or dispersed at best, it would not be
considered a Section 4(f) property.
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Examples of Identifying Primary Purpose:

Example: Land was donated to a municipality by a developer to be used as open space or a park.
Determination: This property would not be Section 4(f) property unless the municipality officially
designates the property as a park and/or indicates their intent in their comprehensive plan or
planning document to eventually develop it into a park or recreation site.

Example: Land purchased by ADOT for use as a stormwater management basin contains trails
developed by the county. The trails are used for walking and horseback riding, but are within ADOT
ROW.

Determination: The primary purpose of the land within the ADOT ROW is transportation —
stormwater basin for the roadway. The trail is a secondary purpose to the land; and therefore the
land is not considered Section 4(f) property.

Example: Land managed by the Bureau of Land Management (BLM) is located adjacent to ADOT
ROW. A review of the BLM Resource Management Plan indicates the land is not a designated
recreational areaand has no recreational amenities/facilities. The landis designated as a Wilderness
Area.

Determination: The primary purpose of this federal land has been identified as a wilderness area.
Its primary purpose is notas a park and/or recreational area; therefore the land does not fall under
the jurisdiction of Section 4(f).

3.1.3 Open to the Public

A Section 4(f) property must be open to the general public. The general public must be permitted
visitation at any time when the publicly owned park or recreation area is open. Section 4(f) does not
apply when visitation is permitted to only a select group and not the general public at large. Select
groups could include, but are not limited to: residents of a public housing project; military and their
dependents; organized sports teams/leagues; and students, faculty, and alumni of a school, college, or
university.

What if there is a fee? A fee may be charged for visitation as long as that fee is reasonable. For
example, a municipal golf course charging a fee that is in range with normal golf fees would be
considered a Section 4(f) property.

Refer to the Section 4(f) Policy Paper Question 16, Does the charging of an entry fee or user fee
affect Section 4(f) eligibility?

EXCEPTION: An exceptiontothe publicvisitation criteriais afforded for wildlife and waterfowl refuges
where visitation may be restricted in order to protect sensitive species habitat, nesting season, etc.

Refer to the Section 4(f) Policy Paper Question 1D related to Section 4(f) parks and recreation
areas being open to the public:

Question 1D: Are significant publicly owned parks and recreation areas that are not open to the
general public subject to the requirements of Section 4(f)?
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Examples of Public Use Determination:
Example: A military golf courseis publicly owned, buttee times are restricted to military personnel
and their guests.
Determination: This property would not be considered to be a Section 4(f) property, since only
military personnel and not the general public can obtain access.

Example: A ball field on school property is fenced and locked. The field is restricted to use by the
school teams.

Determination: This property would not be considered to be a Section 4(f) property. School
properties are considered multi-use properties since they are managed with different components.
See the Public Multi-Use Properties section for an example of when a recreational portion of a
school property would be considered Section 4(f).

Example: A county park is closed from dusk to dawn.
Determination: To be considered “opentothe public”, there can be some restrictions of hours that
normal use is permitted, so this property would be considered Section 4(f).

Example: A town keeps the gated tennis courts in its town park locked. To use the tennis courts,
people must get the key at the town office across the street.

Determination: The park’s tennis courts are still “open to the public” aslongas anyone in the public
can retrieve the key and be allowed to use the courts. If only a specificcomponent of the public can
obtain the key, then Section 4(f) would not apply.

3.1.4 Significance
The "significance" of a publicly owned public park, recreation area, or wildlife and waterfowl refuge is

assessed by the OWIJ over the land. ADOT can assess reasonableness of such a determination in
conformance with 23 CFR 774.11.

Significance means that in comparing the availability and function of the recreation area, park, or
wildlife and waterfowl refuge area with the recreational, park, and refuge objectives of that community,
thelandin question playsanimportantrole in meetingthose objectives. Forany public park, recreation
area, or wildlifeand waterfowlrefuge, the significance determination must consider the significance of
the entire property and not just the portion of the property being used/impacted by the proposed
project.

For certain types of Section 4(f) property, more than one agency may have jurisdiction over the
property. In these situations, additional information on significance from all parties involved in the
administration of the landis needed. If information from the OWJ cannot be obtained, the Section 4(f)
property will be presumed to be significant.

NOTE: There are situations where parks were planned concurrently with an anticipated
transportation corridor. 23 CFR 774.11(i) defines “joint planning.” Refer to the Section 4(f) Policy
Paper for response to Question 24:

Question 24: When a publicpark, recreation area, or wildlife and waterfowl refuge is established and
an area within the Section 4(f) property is reserved for transportation use prior to or at the same
time the Section 4(f) property was established, do the requirements of Section 4(f) apply?
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3.2 Public Multi-Use Properties

If publicly owned lands are administered under statutes permitting management for multiple uses, and
are actually managed for multiple uses, Section 4(f) may apply to at least parts of that property. For
properties being managed for multiple uses, Section 4(f) only applies to those portions that function
as or are designated in the management plans of the administering agency as being for significant
park, recreation, or wildlife and waterfowl refuge purposes. The general public must be permitted
visitation at any time that the facility is open.

Examples of multi-use properties include:

e National Forest Lands

e State Park Lands

e Bureau of Land Management lands

e US Army Corps of Engineers properties
e School grounds

e Military properties

How to determine what portions are or are not Section 4(f)? Contact the OWJ over the lands and
discuss recreational management. Look for an official management plan and any mapping that exists
that outlinesrecreational areas withinthe property. The OWJ will make the determination as to which
portions of theirland are significant park, recreation, or wildlife and waterfowl refuge areas. ADOT will
review this determination to assure its reasonableness. Section 4(f) does not apply to areas of multiple-
use lands that function primarily for purposes not protected by Section 4(f).

For publicly owned multi-use properties that do not have management plans (or where existing
management plans are not current), Section 4(f) applies to those areas that function primarily for
Section 4(f) purposes. Determine these areas through consultation with the OWJ and document
discussions through emails or meeting minutes and delineations on mapping. ADOT has the final call on
Section 4(f) applicability of multi-use properties.

Refer to the Section 4(f) Policy Paper for FHWA’s response to the following questions related to
Section 4(f) multi-use properties:

Question 4: Are multi-use publicland holdings (e.g., National Forests, State Parks, Bureau of Land
Management lands) subject to the requirements of Section 4(f)?

Question 5: How are lands owned by federally recognized Tribes, and/or Indian Reservations treated
for the purposes of Section 4(f)?
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Example of a Potential Multi-Use Property: A substantial acreage of federal forestland exists in the
project area. The OWJ has a management plan for the property. A portion of the property is
designatedinthe planforrecreational use and has ball fields, benches, and picnic tables. A separate
area contains a lake with a boat ramp. These two recreation areas are connected by a short hiking
trail. The recreation areas and hiking trail are open to the general public, and are considered
significant recreational facilities by the officials. The remaining portions of the property are
designated in the management plan for timbering.

Determination: The ball fields, picnic area, trail, and boat ramp would fall under Section 4(f)
jurisdiction; the timbering areas would not.

Example of a Potential Multi-Use Property: A public elementary school property contains an area
with a playground, basketball courts, and an athletic field. None of the recreational amenities are
gated. Families from the surrounding neighborhood take their children to use the playground in the
evenings, weekends, and duringthe summer. Teens play pick-up basketball games on the courts. The
local girls’ softball teams practice on the field.

Determination: Those recreational components of the school property would likely be considered
Section 4(f) because they meet the criteria (publicly owned, open to the public, etc.). The school
building and other non-recreational areas of the school property would not be considered Section
4(f).

3.3 Historic Sites

Section 4(f) applies to historic sites that are individually
eligible orlisted inthe National Register of Historic Places
(NRHP). Historic sites are evaluated and determined
eligible for listing in accordance with the requirements
and criteriain Section 106. Unlike parks, recreation areas,
and refuges, itdoes not matterif a historic site is publicly
owned or open to the public. Historic sites are also
afforded Section 4(f) statusif they are a contributing elementina NRHP eligible orlisted historicdistrict.

Section 4(f) Policy Paper: refer to
guestions under #2, Historic Sites, for
further guidance on the identification
of these properties and when there are
unusual circumstances.

Pursuant to 23 CFR 774.11(e), historic sites must be identified
in cooperation with the OWJ. For historic sites, the OWJ is the | Official with Jurisdiction:

SHPO. In Arizona, the State Historic Preservation Office (SHPO) For histori; sitgs, the _OWJ i_S the
is a division of Arizona State Parks & Trails. If a historic site is SHPO, which is within Arizona
on tribal land, then the OWJ is the Tribal Historic Preservation | State Parks & Trails. If the site is
Office (THPO). If the property is located on tribal land but the | ©n tribal land, then the THPO is
tribe has not assumed the responsibilities of the SHPO, as | the OWJ. If a tribe does not have
provided forinthe NHPA, then the representative designated an established THPO, then the
by the tribe shall be recognized as an OWIJ in addition to the OWlisa tribal representative with
SHPO. When the Advisory Council on Historic Preservation | the SHPO. (Refer to Section 4(f)
(ACHP) is involved in the consultation concerning a property | £olicy Paper Question 9B.)

under Section 106, the ACHP will also be considered an OWI.
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Boundary: The Section 4(f) boundary for a historic site is its NRHP historic boundary as determined
during the Section 106 process. The historic boundary may or may not coincide with the property
boundary/tax parcel.

Historic Districts: Section 4(f) appliesto historic districts that are eligible or listed in the NRHP. Within
the boundary of the historic district, contributing elements should be identified in consultation with
SHPO/THPO since Section 4(f) only applies to contributing elements. Contributing elements can be
properties or objects such as historic buildings, bridges, landscaping, etc.

Archaeological resources: Archaeological resources determined eligible for listing or listed in the NRHP
may be considered Section 4(f) properties. Those sites that are determined by ADOT, through
consultation with the SHPO/THPO, to be eligible and to be important for preservation in place must be
treated as Section 4(f) properties. A Section 4(f) evaluation may be required when there is a finding of
adverse effect under Section 106 as described in chapters 6 through 8. Section 4(f) approval is not
required when there is an adverse effect to archaeological sites that are determined to be important
chiefly because of what can be learned by data recovery and have minimal value for preservation in
place. For these sites a Section 4(f) exception applies as outlinedin 23 CFR 771.13(b) . That a Section 4(f)
approval isnot requiredis documented onthe Exceptions Formas described in Section 5.3. ANo Section
4(f) Property/Use Form is used to document that there is no Section 4(f) use to an archaeological site
with a no historic properties affected or no adverse effect finding.

National Historic Landmarks: Section 4(f) appliesto National Historic Landmarks, which are designated
by the Secretary of the U.S. DOIl. Communication with ACHP is automatically triggered if any National
Historic Landmarks are identified within the Area of Potential Effects (APE) for a project through the
Section 106 Process. ADOT notifies the ACHP and provides ACHP with a project description and a
statement of the potential for effect to the National HistoricLandmark. ACHP will determine what level
of involvement it will have in the project based upon the information provided.

Historic Boundaries: It is important that the boundary guidelines, which are contained at National
Register of Historic Places Bulletin 21, U.S. Department of the Interior, National Park Service, be
carefully followed during the determination of eligibility. Although using the tax parcel boundaries is
generally acceptable as a NRHP standard, there may be other boundaries (either larger or smaller)
that might be more appropriate in defining the historicorarchaeological site, which would meet the
boundary guidelines requirements. The boundaries of an historic or archaeological resource are key
to determining whetherthe property is used (a Section 4(f) use) by one of the project alternatives.

Refer to the Section 4(f) Policy Paper for FHWA’s responses to Questions 3A through 3C related to
archaeological resources.

Refer to the Section 4(f) Policy Paper for FHWA'’s response to Question 2B, How does Section 4(f)
apply in historic districts that are on or eligible for the National Register?

Refer to the Section 4(f) Policy Paper for FHWA’s responses to Question 2E, How are National
Historic Landmarks (NHL) treated under Section 4(f)?
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Traditional Cultural Properties: Traditional Cultural Properties (TCPs) are resources whosessignificance is
derived from the role they play in a community’s historically rooted traditional beliefs, customs, and

Refer to the Section 4(f) Policy Paper for FHWA'’s responses to Question 6; Are lands that are
considered to be traditional cultural places (properties) subject to the provisions of Section 4(f)?

practices. TCPs are usually, but not exclusively, associated with Indian tribes and Native Hawaiian
organizations. TCPs are typically identified by the tribes and THPOs during the Section 106 process.
Section 4(f) appliesto TCPsthatare eligible orlisted in the NRHP. Coordination with the tribe and THPO
regarding TCPs is directed by ADOT.

3.3.1 Historic Eligibility Determination

Historicand archaeological sites are identified using the Determination of Eligibility phase of the Section
106 process. Section 106 (54 U.S.C. § 306108) involves consideration of the effects of Federal
undertakings on historicand archaeological resources. Section 106 requires coordination with the SHPO
and/orTHPO and other consulting parties as appropriate. Properties 50 years or older are evaluated to
determine whether the properties meet one of the four following eligibility criteria and maintain
integrity:

e Criterion A: Association with significant historic events and broad patterns of history
e Criterion B: Association with significant persons

e (Criterion C: Architectural, design, or artistic significance

e Criterion D: Archaeological significance

Although the eligibility determinations made in the Section 106 process serve asinputto the Section 4(f)
process by identifyingthe NRHP eligible or listed historicand archaeological Section 4(f) properties, the
Section 106 and Section 4(f) processes are separate processes dictated by separate laws and regulations.

3.4 Applicability and Exceptions
3.4.1 Applicability

23 USC 103(c)(5) and 23 CFR 774.11(e)(2) exempt the Interstate Highway System from Section 4(f) as
follows:

1. The Interstate Highway System is exempt from Section 4(f) consideration, with the exception
of those elements formally identified by FHWA as having national or exceptional historic
significance. The Final List of National and Exceptionally Significant Features of the Federal
Highway System is available on FHWA’s website.

In Arizona, the 1-10 Deck Park Tunnel and I-15 Virgin River Gorge (MP13-MP22) are exceptions:

In Arizona, the I-10 Deck Park Tunnel and I-15 Virgin River Gorge (MP13-MP22) are included on the
list of Interstate features that have Section 4(f) applicability.

NOTE: The Margaret T. Hance Park that sits on top of the Deck Park Tunnel is not a Section 4(f)
protected park as per Intergovernmental Agreement between ADOT and the OWIJ (City of Phoenix).

ADOT e


https://www.environment.fhwa.dot.gov/legislation/section4f/4fpolicy.pdf
http://www.environment.fhwa.dot.gov/histpres/highways_list.asp
http://www.environment.fhwa.dot.gov/histpres/highways_list.asp

Section 4(f) Manual —Identifying Section 4(f) Properties

23 CFR 774.11(i) outlines what is commonly referred to as ‘joint planning.’

2. Formally reserved or jointly developed or planned property is exempt from Section 4(f)
requirements. 23 CFR 771.11(h) outlines reserved ROW and 23 CFR 771.11(i) outlines the
documentation needed for joint planning.

Note: 23 USC 138(e) and 49 USC 303(g) exempt from Section 4(f) common post-1945 concrete or steel
bridges and culverts that are exempt from individual review under 54 U.S.C. 306108 (Section 106
review). 23 USC 138(f) and 49 USC 303(h) state improvements to or rehabilitation of railroad and rail
transitlines, orelements thereof, thatare in use or that were historically used for the transportation of
goods or passengers with the exclusion of bridges, except those on abandoned or discontinued lines,
shall not be considered a use under Section 4(f).

3.4.2 Exceptions

As outlinedin 23 CFR 774.13, there are various exceptions to the requirement for Section 4(f) approval.
Section 4(f) approval does not apply to the following types of properties:

1. Maintenance, preservation, rehabilitation, operation, modernization, reconstruction, or
replacement of historic transportation facilities where it is determined there is “No Adverse
Effect” under Section 106 and the SHPO or THPO (as applicable) does not object.

Refer to the Section 4(f) Policy Paper Question 8A: How does Section 4(f) apply to historic
transportation facilities?

2. Archaeological sites that are determined by ADOT, through consultation with the SHPO/THPO
(as applicable), to be important chiefly because of what can be learned by data recovery and
that have minimal value for preservation in place.

Referto the Section 4(f) Policy Paper Question 3A: When does Section 4(f) apply to archeological
sites?

3. Late Designations/Determinations are situations where the designation of the Section 4(f)
resource or the determination of significance of the resource is made or changed late in the
project development process. This is not a common occurrence.

Referto the Section 4(f) Policy Paper Question 26 related to late designation/ determinations.

4. Certain trails, paths, bikeways, and sidewalks where:

1) The trail-related project is funded under the Recreational Trails Program (23 U.S.C.
206(h)(2));

2) Thetrail isa National HistoricTrail designated under the National Trails System Act (with
the exception of segments that are historicsites) (16 U.S.C. 1241-1251);

3) Thetrail/path/bikeway/sidewalk occupies atransportation facility right-of-way and can
be maintained somewhere within that right-of-way; or
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4) Thetrail/path/bikeway/sidewalkis part of the local transportation system and functions
primarily for transportation.

Trail Exceptions: Trails that match any one of the foursituations described above are not Section
4(f) properties. Refertothe Section 4(f) Policy Paper Question 15 related to trails.

5. Transportation enhancement activities, Transportation Alternatives Projects and mitigation
activities where the use serves to preserve/enhance the activities/features/attributes that
qualify the property as a Section 4(f) property and the OWJ agrees in writing.

Referto the Section 4(f) Policy Paper Question 17 regarding transportation enhancement projects.

6. Temporary Occupancies of Section 4(f) Property where all five criterialisted in 23 CFR 774.13(d)
are met:

1) Thedurationof the useistemporary (i.e., lessthanthe construction period) and there is
no change in the ownership of the land;

2) Thescope of the work is minor, i.e. both the nature and the magnitude of the changes
to the Section 4(f) property are minimal;

3) Thereare nopermanent, adverse physical impacts anticipated and nointerference with
the protected activities, features, or attributes of the property on either a temporary or
permanent basis;

For historicand

4) The land being used is fully restored to a condition equal archaeological sites,
to or better than that which existed prior to the project; the written agreement
would come from the
5) There is a written agreement with the appropriate SHPO and/or THPO (if
Federal, state, or local OWJ over the property regarding applicable).
the conditions listed above.

Referto the Section 4(f) Policy Paper Question 7A regarding temporary occupancy. Also see Section
4.2 for examples of when a temporary occupancy exception applies and does not apply.
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Chapter 4 - Types of Section 4(f) Use

When there are Section 4(f) properties within the impact area of a project, and after considering
applicability and exceptions as outlined in Chapter 3, the next step is to determine whether any of the
identified Section 4(f) properties are "used" by the project. To make this determination, the following
must be known:

e Section 4(f) property boundaries

e Preliminary engineering for the proposed project, including right-of-way boundaries and
location of any necessary permanent and/or temporary easements

A use of Section 4(f) property, as defined in 23 CFR 774.17 occurs:

e When property from a Section 4(f) site is permanently acquired (fee simple or permanent
easement) and permanently incorporated* into a transportation project; or

0 *Note; adverse effect under Section 106 is considered a permanent incorporation

e Whenthereistemporary occupancy of land (i.e., construction access areas, detours, temporary
bridges, etc.) that is adverse in terms of preserving the integrity of the Section 4(f) property.
(See 23 CFR 774.13(d) for circumstances under which a temporary occupancy would not be
considered a use.); or

e When the proximity impacts of a transportation project on a Section 4(f) property, without
acquisition of land from that property, are so great that the characteristics that qualify the
property as a Section 4(f) property are substantiallyimpaired. Thisis considered a constructive
use (23 CFR 774.15). NOTE: Constructive uses are very rare and require FHWA Headquarters
involvement.

For more information regarding Section 4(f) use, refer to Section 3.2 and Questions 7 and 8 of the
Section 4(f) Policy Paper. Also refer to 23 CFR 774.15 (constructive use) and 23 CFR 774.17
(definition of use).

4.1 Permanent Incorporation All Local Public Agencies
receiving federal funds must

Permanentincorporation is the most common and obvious way in | consultADOT before initiating
which a Section 4(f) property is used. The permanentincorporation any workin regard to Section
of a Section 4(f) property for transportation purposes takes place | 4{f)includinguse

when any amount of an identified Section 4(f) property is determinations. All
incorporated into a proposed transportation project. This occurs coordination with OWJ must
when a portion of the Section 4(f) property is either purchased be on ADOT letterhead and
outright as transportation right-of-way or when property interest, | ADOT will make all use

such as a permanent easement for maintenance, is acquired. determinations.

NOTE: Historic Districts: When non-contributing elements have beenidentified within the boundary
of a historicdistrictand a projectrequires use of land from a non-contributing element, then there is
no Section 4(f) use.
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NOTE: Historic Sites within Transportation ROW: On some occasions there may be a historic site
(object or feature) not associated with the roadway within the transportation ROW or whose
National Register boundary crosses into transportation ROW (e.g. boundary goes to centerline of
road or rock wall/fence associated with adjacent property allowed to remain in the ROW). In these
situations, if the SHPO concurs in a “no historic properties affected” or “no adverse effect” then
there is no Section 4(f) use. If there is an “adverse effect” determination, an evaluation should be
done to determine if the adverse effect results in a Section 4(f) use. See Question 7D of the Section
4(f) Policy Paper for more information. See Question 8A for when the roadway or bridge within a
transportation ROW is the historic property.

4.2 Temporary Occupancy

Temporary occupancy is a use of a Section 4(f) property only when the temporary occupancy is adverse
interms of the statute's preservationist purposes of preserving the integrity of the Section 4(f) property.

FHWA regulations (23 CFR 774.13(d)) specifically state that if all the following conditions are met, then
such a temporary occupancy is an exception to the requirements of Section 4(f):

e Shortduration

e Minorin scope

e No permanent adverse physical impacts or temporary/permanent interference with

protected activities/features/attributes
e Land fully restored
e Documented OWJ (OWJ) agreement

For historicand archaeological sites, the written agreement would come from the
SHPO and/or THPO (if applicable).

If one or more of the conditions above is not met, the temporary occupancy is not an exception and
there is a use of the Section 4(f) property.
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Example of Temporary Occupancy as an Exception: A project involves the replacement of a bridge
in a historic district. Although no land needs to be acquired from any contributing elements in the
historic district, a temporary construction easement is necessary for a large crane to sit in the
parking lot of a contributing element of the district for three days.

The duration of the use is temporary (less than construction duration), and there is no
change in the ownership of the land;

The scope of the work is minor, i.e. both the nature and the magnitude of the changes to the
Section 4(f) property are minimal (crane sitting on parking lot);

There are no permanent, adverse physical impacts anticipated and no interference with the
protected activities, features, or attributes of the property on either a temporary or
permanent basis (crane will not be located near the historic structure, only sit on its parking
lot);

The land being usedis fully restored to a condition equal to or betterthan that which existed
prior to the project.

There is a written agreement with the appropriate Federal, state, or local official(s) with
jurisdiction overthe property regarding the conditions listed above (SHPO/THPO as OW/ for
historic properties does not object).

Example of Temporary Occupancy as an Exception: A roadway project will require a temporary
construction easement of a portion of a city park for staging of construction materials and
equipment. There are no recreational amenities within this particulararea of the park, but it is nicely
landscaped with shrubs and flower beds along the road.

The duration of the use is temporary (will be used for a large portion of the duration of the
project, but shorter than the entire construction time), and there is no change in the
ownership of the land;

The scope of the work is minor - both the nature and the magnitude of the changes to the
Section 4(f) property are minimal (staging of construction materials and equipment);
There are no permanent, adverse physical impacts anticipated and no interference with the
protected activities, features, or attributes of the property on either a temporary or
permanent basis (there are no recreational amenities in this portion of the park);

The land beingusedis fully restored to a condition equal to or better than that which existed
prior to the project (the impacted shrubs, flowers and grass will be replaced in-kind);

There is a written agreement with the appropriate Federal, state, or local official(s) with
jurisdiction over the property regarding the conditions listed above. (The city agreed in
writing that they agree with the above items in an email to ADOT or by signing the form.)
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Example of Temporary Occupancy as a Use: A projectinvolves the replacement of a bridge adjacent
to a small municipal park. Although no land needs to be acquired from the park, a temporary
construction easementis necessary foracrane to sit on grassy park property for approximately two
weeks. There is currently playground equipment sitting in the corner of the park where crane
placementis needed. The crane will sitonly feet from the playground. Because of its close proximity
to the crane, the playground area will be fenced off as a safety precaution while the crane is
positioned in the park.

e Theduration of the use is temporary (two weeks), and there is no change in the ownership
of the land;

e The scope of the work is minor - both the nature and the magnitude of the changes to the
Section 4(f) property are minimal (crane sitting on grass);

e There are no permanent, adverse physical impacts anticipated and no interference with the
protected activities, features, or attributes of the property on either a temporary or
permanent basis. (This requirement cannot be met since the playground area will be closed
for approximately two weeks);

e Theland beingusedisfully restoredto a condition equal to or betterthan that which existed
prior to the project (the grass will be replanted as needed);

e There is a written agreement with the appropriate Federal, state, or local official(s) with
jurisdiction overthe property regarding the conditions listed above. (Because of the safety
concerns and temporary closure of the playground area, the municipality cannot agree to a
Section 4(f) temporary occupancy)

Thisexample would resultin a use, most likely a de minimis impact. Often, a temporary occupancy
that results in a use can be considered de minimis impact. (See Section 4.4 for a discussion of de
minimis impact)

NOTE: ADOTwould likely determinethatthe condition for “nointerference” with the park could not
be met and therefore not send a request for concurrence of the exception conditions but instead
send a request for concurrence of the conditions for a temporary use and de minimis impact.

4.3 Constructive Use

Even activities that do not require actual physical incorporation of land from Section 4(f) properties are
governed by Section 4(f) if the activities create sufficiently serious proximity impacts that would
substantially impair the value of the site in terms of its prior significance and enjoyment.

A constructive use occurs when the proximity impacts of a proposed project adjacent to or nearby a
Section 4(f) property result in substantial impairment to the property’s activities, features, or
attributes that qualify the property for protection under Section 4(f). Proximity impacts can include
noise, access, visual/aesthetic, vibration, and ecological intrusion impacts. The determination of
substantial impairment should be made in consultation with the OWJ over the property; however,
FHWA Headquartersisthe final decision-maker on whether there is a constructive use of a Section 4(f)
property.

FHWA's regulations at 23 CFR 774.15 provide specific situations where constructive use does and does
not occur.
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A constructive use does not occur when:

e Compliance with the requirements of Section 106 and its NOTE: Due to the
regulations (36 CFR 800) for proximity impacts of the proposed nature of its definition,
actionon asite listedinoreligibleforlistinginthe NRHP results in e
an agreementof "No Historic Properties Affected" or "No Adverse rarely determined to
Effect". occur.

NOTE: An “Adverse Effect” determination based on proximity impacts/indirectimpacts (no property
acquisition) triggers an assessment of constructive use, but does not automatically constitute a
constructive use. “Substantial impairment” under Section 4(f) is a separate assessment from
“adverse effect” under Section 106; the criteria are different.

e The projectedtrafficnoise levels of the proposed highway project on a noise-sensitive activity
do not exceed the FHWA noise abatement criteria as contained in Table 1, 23 CFR 772.

e The projected noise levels exceed the FHWA criterianotedinthe previous bullet when existing
noise levels are already high and the increase with the construction of the project is barely
perceptible (3 dBA orless).

o There are proximity impacts (i.e., visual, noise, etc.) to a Section 4(f) property, but ADOT's
approval of the final NEPA clearance document established the location for the proposed
project before the designation, establishment, or change in the significance of the property. For
example, a new roadway project is located in close proximity to a piece of land owned by the
city. A shorttime afterthe project’s Finding of No Significant Impact (FONSI) was issued the city
established a park on that piece of land and constructed an amphitheater. Although there may
now be proximity impacts to that park/amphitheater by the project, it cannot be a constructive
use because the park was established after environmental clearance for the project was
granted.

e QOverall (combined) proximity impacts caused by a proposed project do not substantially impair
the activities, features, or attributes that qualify a property for protection under Section 4(f).

e Proximityimpacts will be mitigated to a condition equivalentto or better than that which would
occur under a no-build scenario.

e Changeinaccessibilitywill not substantially diminish the utilization of the Section 4(f) property.

e Vibration levels from the proposed construction activities are mitigated through advanced
planningand monitoring of the activities to levels that do not cause a substantial impairment of
the Section 4(f) property.

A constructive use occurs when:

e The projectednoise level increase attributable to the project substantially interferes with the
use and enjoyment of a noise-sensitivefacility within a Section 4(f) property. Examples of noise
sensitive settings include hearing performances at an outdoor amphitheater; sleepingin the
sleeping area of a campground; enjoyment of an historicsite where aquietsettingisagenerally
recognized feature or attribute of the site's significance; enjoyment of an urban park where
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serenity and quiet are significant attributes; or viewing wildlife in an area of a wildlife and
waterfowl refuge intended for such viewing.

The proximity of the proposed project substantially impairs esthetic features or attributes of a
property protected by Section 4(f), where such features or attributes are considered important
contributing elements to the value of the property. Examples of substantial impairment to visual
or estheticqualities would be the location of a proposed transportation facility which results in
the obstruction or elimination of the primary views of an architecturally significant historic
building, oritsubstantially detracts from the setting of a Section 4(f) property which derives its
value in substantial part due to its setting.

The project results in a restriction of access that substantially diminishes the utility of a
significant publicly owned park, recreation area, or an historicsite.

The vibration impact from operation of the project substantially impairs the use of a Section 4(f)
property, such as vibration levels that are great enough to physically damage an historic
building, or diminish its integrity (unless the damage is repaired/restored consistent with the
Secretary of the Interior’s Standards for the Treatment of Historic Properties).

The ecological intrusion of the project substantially diminishes the value of wildlife habitatin a
wildlife orwaterfowl refugeadjacent to the project or substantially interferes with the access to
a wildlife orwaterfowl refuge, when such accessis necessary for established wildlife migration
or critical cycle processes, or substantially reduces the wildlife use of a wildlife or waterfowl
refuge.

If a constructive use assessment is necessary:

Identify the project activities that may result in proximity impacts to a Section 4(f) property.

Identify the functions, activities, and qualities of the Section 4(f) property, that qualify the
property for protection under section 4(f) that may be sensitive to proximity impacts.

Analyze the proximity impacts on the Section 4(f) property. Quantify impacts such as noise,
water runoff, etc. and qualify impacts such as visual intrusion, access, etc. If any of the proximity
impacts will be mitigated, only the net impact must be considered in the analysis. The analysis
should also consider the impacts that could reasonably be expected if the proposed project
were not constructed, (e.g. noise and vibration impacts caused by projected no-build traffic).

Consult with the Federal, state, or local OWJ over the park, recreation area, wildlife and
waterfowl refuge, or historic site regarding the identification and analysis of impacts.

Determine if the proximity impacts, after mitigation, will substantially impair the activities,
features or attributes of the Section 4(f) property.

This analysis should be done for any eligible or listed historic site that is determined by ADOT to be
adversely affected by an alternative through indirect impacts; and for any public park, recreation area,
or wildlife and waterfowl refuge thatisin close proximity to the proposed alternative (where thereis no
land being acquired) and indirectly affected.

If a potential constructive use is identified for the proposed project, a determination of Section 4(f)
applicability should be made by the Environmental Planning Administrator. This request should include
the information listed in the bullet points above. If ADOT determines that there is a potential
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constructive use ADOT will coordinate with FHWA Arizona Division in order to attain FHWA
Headquarters concurrence before moving forward with a Draft Section 4(f) Evaluation. A Section 4(f)
constructive use must be approved by FHWA Headquarters (through the FHWA Arizona Division Office).

If a constructive use assessment is warranted and it is determined that there is no constructive use,
compile the information and facts supporting this determination and include the documentation in the
Project File.

For more information regarding constructive use, refer to Question 7A of the Section 4(f) Policy
Paper.

4.4 De Minimis Impact

4.4.1 De Minimis Impact
Aftera useisidentified, consider whether that use is a de minimis impact. According to 23 CFR 774.17, a

de minimis impactisan impactthat would notadversely affect the features, attributes or activities that
qualify parks, recreation areas, and wildlife and waterfowl refuges for protection under Section 4(f). For
historicproperties, ade minimis impactis one that resultsina Section 106 determination of “no adverse
effect” or “no historic properties affected”. De minimis determinations are made after taking into
account reasonable measures to minimize harm (such as any avoidance, minimization, mitigation or
enhancement measures). In other words, a de minimis determination is made for the netimpactsto a
Section 4(f) property.

The de minimis impact criteria can be applied to all projects regardless of the NEPA documentation
processing option being undertaken (EIS, EA, CE). (See Question 13 of the Section 4(f) Policy Paper.)

4.4.1.1 De Minimis Impact for Historic Sites

NOTE: A de minimis impact is still a Section 4(f) use, not an exemption. Section 4(f) analysis and
documentation muststill be completed. The primary difference between a use that is a de minimis
impactand a non-de minimis impactis that once consideration of reasonable measures to minimize
harm (such as avoidance, minimization, and mitigation orenhancement measures) are completed as
part of the de minimis impact finding, an analysis of avoidance alternatives, and assessment as to
whether those avoidance alternatives are feasible and prudent, is not required for de minimis
impacts.

The criteria for a de minimis impact of an historic site were defined in SAFETEA-LU Section 6009(a) and
23 CFR 774.5(b)(1). (Also see Question 12 of the Section 4(f) Policy Paper.) These criteria include:

1. No Adverse Effect or No Historic Properties Affected Effect Determination
In order to apply de minimis, a finding of no adverse effect or no historic properties affected with the
concurrence of the SHPO and THPO (as applicable) during Section 106 consultation is required.

When a project is anticipated to have a Section 4(f) use of an historic site, early Section 106
coordinationis advised. This coordination should include ADOT Historic Preservation Team (HPT), ADOT
Environmental Planner, and ADOT and consultant project managers considering the possibility of
incorporating measures into the project design that could offset impacts to the historic site soano
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adverse effect (orno historic properties affected) finding might be made. A no adverse effect finding
may be made based on a commitment that particular design elements will be incorporated into the
project.

2. Notification of Intent to Make a De Minimis Impact Finding

The SHPO and/or THPO (if applicable)isinformed of ADOT’s intent to make a de minimis impact finding
based on their written concurrence in the Section 106 determination. For a finding of no adverse
effect, this can be accomplished as part of the consultation on the effect finding. For afinding of no
adverse effect with standard conditions, which would typically be reported as part of a batched
guarterly report, the intent to make a de minimis impact finding should be communicated to the OW)
at the time thatthe finding of effectis made. Thiscan be done as informal email coordination provided
the email is included in the project file as part of the project record. This process can also be used in
the uncommon event that a de minimis impact finding is made in conjunction with a finding of no
historic properties affected.

3. Consulting Party Coordination

ADOT must consider the views of any consulting parties participating in the Section 106 consultation.
Coordination with identified consulting parties is required to gather the views of those consulting
parties. This can be done through the Section 106 consulting process viaanumber of avenuesincluding
public meetings, public officials meetings, telephone calls, mailings, etc. as deemed appropriate.
Consultation that takes place through meetings or telephone calls must be appropriately identified as
such in advance, and must be documented in writing. The Section 106 process is conducted prior to
Section 4(f) since eligibility and effects are determined before Section 4(f) properties are identified and
use is analyzed.

NOTE: For de minimis impact findings on historicsites, Section 4(f) does not require public notice or
opportunity for public review and comment. Only public involvement and consultation with the
consulting parties as part of the Section 106 process is required.

4.4.1.2 De Minimis Impact for Publicly Owned Parks, Recreation Areas, and Wildlife and
Waterfowl Refuges

The criteriafor a de minimis impact of a park, recreation area, and/or wildlife and waterfowl refuge are

defined in SAFETEA-LU Section 6009(a) and 23 CFR 774.5(b)(2). These criteria include:

1. Project Does Not Adversely Affect the Activities, Features, and Attributes that Qualify the
Property for Protection Under Section 4(f)

The transportation use of the Section 4(f) property, togetherwith any reasonable measures to minimize
harm incorporated into the project, does not adversely affect the activities, features, and attributes
that qualify the property for protection under Section 4(f). Reasonable measures to minimize harm
(such as avoidance, minimization, mitigation orenhancement measures) should be taken into account
before the de minimis impact determinationis made. There is noacreage use threshold fora de minimis
impact determination.
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PublicNotificationand Comment

The publicmust be afforded an opportunity to review and comment on the effects of the project onthe
protected activities, features, and attributes of the Section 4(f) property. This must be done before the
OWIJ agree inwriting thatthe project will not adversely affect the “activities, features, and attributes”
of the property. This allows publiccommentsto be considered priorto making the final determination.

ADOT will conduct the public notification activity, and there are several methods that can be used to
inform the public and gather comment on park/recreation area/refuge impacts. These methods can
include providing/gathering information at a public meeting or public officials meeting or posting
information at the park/recreation area; or on an ADOT project website. In many cases, the public
involvement requirements related to the NEPA document/process will be sufficient to satisfy the
requirements for the de minimis impact finding if the Section 4(f) use is specified. For example, if a
publicmeeting orthe publichearingforan EA or EIS isto be used to satisfy public notification regarding
the effect on a public park or recreation area or refuge, the notice regarding the meeting/hearing
should specify that the effect on the specific Section 4(f) property will be displayed for
review/comment. Forthose actionsthatdo not routinely require public review and comment (such as
certain CEs or re-evaluations), a separate public notice and opportunity for review/comment is
required. Inthese cases, the type/level of publicinvolvement should be commensurate with the type
and location of the Section 4(f) property(ies), impacts, and public interest. (See Question 11 of
the Section 4(f) Policy Paper.)

NOTE: Publicscopingis notsufficientto serve as opportunity for publicreview and comment on the
effects of the project on the Section 4(f) property. Scoping occurs early in project development
before the applicability criteria are fully vetted and use is fully known.

2. Notification of Intent and Concurrence from Official(s) with Jurisdiction of De Minimis Impact
Finding

The OWJ overthe park, recreation area or refuge property are informed of ADOT's intent to make the

de minimis impact finding, and must then provide written concurrence that the project will not

adversely affect the activities, features, and attributes that qualify the property for protection under
Section 4(f).

Once public input has been considered, and the OWJ have been notified of the intent to make a de
minimis impact finding, the OWJ must then concur in writing that the project will not adversely affect
the “activities, features, and attributes” of the property. Written concurrence can be on the de minimis
form (see Chapter 5) or in a letter signed by the OWIJ.

NOTE: The notification of the intent to make a de minimis impact finding can be done at any time.
The official(s) with jurisdiction’s written concurrence must occur after publicinput is received.
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De Minimis Impact Example: A project requires acquisition of a corner piece of a municipal park,
including removal of the existing playground. The parkincludes other facilities, such as a soccer field,
two baseball fields, and a picnicarea. The existing playground equipmentisoldand in need of major
repair or replacement. There is room close to the picnic area to move the existing playground
equipment or put in new equipment. After coordination with the municipality, (OW)), it is agreed
that the impact will be mitigated by providing new improved playground equipment and locating it
adjacentto the picnicarea. Parkingand park access will not be affected. The publicis then notified of
the process through presentations at the municipal park, recreation board meetings, and the
municipality monthly board meetings. Based on the impact and the proposed mitigation, the use of
the park and its current activities/features will be maintained; therefore ADOT submits a form or
lettertothe official(s) with jurisdiction indicating their intent to make a de minimis impact finding.
Requests for particular playground equipment wereincorporated into the mitigation. After receipt of
publicinput, the municipality provided a letter stating that they agree that there will be no adverse
effect to the activities, features, and attributes of the park.

NOTE: Where a de minimis impact may not be achieved it is possible, in specific situations, that
using a Section 4(f) property can ultimately result in an overall benefit to that property. Based on
the concept developed for the Nationwide Programmatic Section 4(f) Evaluation and Approval for
Transportation Projects That Have a Net Benefit to a Section 4(f) Property, a “net benefit” is
achieved when the transportation use, the measures to minimize harm and the mitigation
incorporated into the project result in an overall enhancement of the Section 4(f) property.

The OWIJ overthe Section 4(f) property must agree with the net benefit determination in writing for
net benefit to apply.

See Section 7.2 for more information regarding net benefit
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Chapter 5 - Applicability and De Minimis Impact Documentation

5.1 Use of the ADOT Section 4(f) Forms

This chapter outlines the procedures that ADOT has implemented to
reduce processingtime and streamline documentation and approval for
certain federal actions that involve Section 4(f) properties but do not
require a Section 4(f) evaluation. ADOT developed a series of forms to
serve as documentation, when needed, for Section 4(f):

e No property/no use
e Exemptions and exceptions

e Use with de minimis impact

The most current versions
of the Section 4(f) forms
are located on the
Environmental Planning
website.

ADOT has a form to document when a property in question is determined not to be a Section 4(f)
propertyoritis determined there is no Section 4(f) use and a separate form for when Section 4(f) does
not apply based on applicability criteria (exemptions and exceptions in 23 CFR 774.11 and 774.13).

The following describes various situationsinvolving Section 4(f) and reference to the appropriate form
to use for the specific situation. Consult Figure 2.1, the Section 4(f) process flowchart, to guide the
decision regarding the best documentation option for your project situation.

Ifthereis a situation where a property or projectimpact circumstance are in question complete
the No Section 4(f) Property/Use Form. This form is not always required and what amounts to
“negative declarations” are notrequired on every project to document that there is no Section
4(f) property or no Section 4(f) use.

Ifthereis a situation where a property or project circumstance meets the applicability criteria of
23 CFR 774.11, such as that for multi-use lands, or the exception criteria of 23 CFR 774.13, such
as that for temporary occupancy, complete the Section 4(f) Applicability/Exceptions Form.

If a de minimis impact applies to all Section 4(f) properties used by a project, then complete
either the Section 4(f) De Minimis Impact on Public Parks, Recreation Areas, and Wildlife
and/or Waterfowl Refuges Form and/or the Section 4(f) De Minimis Impact on Historic
Properties Form, as appropriate. (See Chapter 4 for de minimis impact criteria.)

If potential Section 4(f) impacts and actual Section 4(f) uses occur on multiple properties on the
same project, a combination of the formsidentified above may be used. Formsforall properties
are not required when those properties are included in a NEPA document.

If there is any Section 4(f) use on a project that does not meet the criteria of an exception such
as temporary occupancy, de minimis, or one of the programmatic Section 4(f) evaluations, then
an individual Section 4(f) evaluationis required. If anindividual Section 4(f) evaluation must be
prepared, all Section 4(f) uses will be discussed in the individual Section 4(f) evaluation; itis not
necessary to complete any of the Section 4(f) forms. If one of the Section 4(f) forms has been
completed priortodeterminingthe need to prepare an individual Section 4(f) evaluation, then
the form can be included in the Project File and be referenced in the individual Section 4(f)
evaluation. See Chapter 8 for documentation guidance on individual Section 4(f) evaluations.
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The following sections of this chapter discuss the criteria for the (applicability/no use) forms, and
provide guidance on preparing and processing the forms.

NOTE: The documentation required to support a Section 4(f) determination should be
commensurate with the impacts of the action and whetheror not Section 4(f) is applicable under 23
CFR 774. There is no absolute prescription for what or how much documentation should be included.
Projectsin existing transportation ROW usually require no additional “Section 4(f) documentation”
beyond whatisincludedin aproject description and included in a project CE. However, some level
of documentation is necessaryin orderto supportthe application of certain exemptions, exceptions
and any determination of a Section 4(f) use.

5.1.1 Documentation in the Project File
Since ADOT Environmental Planning does not maintain hard files with paper copies of all documentation

and the projects are documented electronically all forms and correspondence are located in the same
Section 4(f) sub-folder. This type of filing does notrequireall documents to be “attached” as with paper
documents that are hard-copy filed. Documents that are submitted to any external agencies are
combined electronically or attached as needed.

5.2 No Section 4(f) Property/Use Form

5.2.1 When to Usethe Form
ADOT determines whethera propertyis a Section 4(f) property or not and whether or not a project has
a use of a Section 4(f) property.

If any of the following situations apply, complete the Form (more than one can be applicable):

1. The project area includes a potential Section 4(f) property that is questionable but a
determination is made that the property is not a Section 4(f) property. This is not a ‘negative
declaration’ form that has to be used to document the exclusion of all non-Section 4(f)
properties.

2. The projectinvolvesactivities that require deliberative consideration of whether or not project
impactsresultina Section 4(f) use. The formis used when the result of such deliberation is that
there is no permanent incorporation or conversion of land into a transportation facility, no
temporary occupancy, and does not result in a constructive use.

Note: The form does not need to be completed for all Section 4(f) properties within the
project area that are not used. This form should be completed on a case-by-case basis to
documentthat Section 4(f) was considered when ause is possible. The form does not need
to be completed if it is clear that there would be no use. For example: a Section 4(f)
property, a park, is located adjacent to the project area but is an adequate distance from
project impacts which are contained to the existing ROW. Another example would be
construction of new school-bus pullouts within an existing transportation right-of-way and
the roadway and any bridges are not historic (Section 106 documentation is always in the
project file).
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Do not complete a No Section 4(f) Property/Use Form in conjunction with an individual Section 4(f)
evaluation. In the case where some Section 4(f) properties are used and some are not used within a
projectarea/APE, and the project/undertaking would necessitate an individual section 4(f) evaluation,
document the Section 4(f) uses and those Section 4(f) properties not used (avoided) in the individual
Section 4(f) evaluation.

5.2.2 Completing and Processing the No Section 4(f) Property/Use Form
A concise description of the property and brief rationale are appropriate for documentation.

5.3 Determination of Section 4(f) Applicability/Exceptions Form

5.3.1 When to Use the Form

Use this form for documenting Section 4(f) applicability under 23 CFR 774.11 and applying exceptions
under 23 CFR 774.13. If any of the followingsituations apply, completethe Form (more than one can be
applicable):

Applicability (exemption)

1. The project involves a multi-use facility (National Forest, State Park, BLM land, etc.) but does
not impact an area that is managed for/functions as recreational or refuge. 23 CFR 774.11(d)

2. The project involves a previously reserved ROW or a jointly planned ROW and Section 4(f)
property. (23 CFR 774.11(h) and (i)).

Note: The Interstate Highway System is exempt from Section 4(f) consideration in 23 USC 138
and 49 USC 303 and does notrequire project-level documentation of Section 4(f) applicability.

Exceptions

1. The maintenance, preservation, rehabilitation, operation, modernization, reconstruction, or
replacement of historictransportation facilities that are on or eligible for the National Register
and would not adversely affect the historic qualities of the facility that caused it to be on or
eligible for listing and the official(s) with jurisdiction over the Section 4(f) resource have not
objected to the Section 106 determination. (23 CFR 774.13(a)(3)).

2. The project involves an archeological site that is important chiefly because of what can be
learned by data recovery and has minimal value for preservationin place. This exception applies
both to situations where data recovery is undertaken and where the Administration decides,
with agreement of the official(s) with jurisdiction, not to recoverthe resource; and the official(s)
with jurisdiction over the Section 4(f) resource have been consulted and have not objected to
the Administration finding in regard to the resource, data recovery and preservation in place.
(23 CFR 774.13(b))

3. The project involves certain trails, paths, bikeways, and sidewalks where (1) the trail-related
project is funded under the Recreational Trails Program (23 U.S.C. 206(h)(2); (2) the trail is a
national historic trail designated under the National Trails System Act (with the exception of
segments that are historic sites) (16 U.S.C. 1241-1251); (3) the trail/path/bikeway/sidewalk
occupies a transportation facility right-of-way and can be maintained somewhere within that
right-of-way; or (4) the trail/path/bikeway/sidewalk is part of the local transportation system
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and functions primarily for transportation. (23 CFR 774.13(f)).

4. The project involves transportation enhancement activities, transportation alternatives
projects, or mitigation activities where the use of the Section 4(f) property is solely for the
purpose of preserving or enhancing the activities, features, or attributes that qualify the
property for Section 4(f) protection. (23 CFR 774.13(g))

5. There is a temporary occupancy of a Section 4(f) property. See Chapter 4 for temporary
occupancy criteria. Consult with ADOT early on Section 4(f) temporary occupancy decisions if
there is a questionable circumstance. (23 CFR 774.13(d))

Do not complete the temporary occupancy form in conjunction with an actual Section 4(f) use
on the same resource. In this case, the temporary occupancy form should not be completed.
Rather, complete the other form or individual Section 4(f) evaluation as appropriate for the
use and discuss the temporary occupancy as part of the documentation.

5.3.2 Processing Section 4(f) Applicability /Exceptions Form
The form is to be completed by ADOT environmental staff and/or consultants working on a project to

document any project circumstances that meet the criteria of certain exemptions or exceptions. The
form outlines the level of detail and appropriate documentation necessary to support the
determination. The following information may assist in completing the form.

Determination:

e Verifythatthe applicability criteriaand/or exception criteriaapply to the project by checking the
box for those items that are true for the project.

e Fortemporaryoccupancy, all five criteriahave to apply or temporary occupancy does not apply
and the form cannot be used.

= Verify that the OWIJ agrees that the project meets the criteria as required per the appropriate
exemption and/orexception. Written agreementis required, either by the OWJ signing the form
or providing other written documentation.

Official with Jurisdiction:

e Documentation of agreementisrequired foradetermination of non-applicability for multi-use
lands and for applying certain exceptions.

e The OWIJ does not necessarily need to sign the form; other documentation such as letters,
emails or meeting minutes can be used in place of the signature as long as there is specific
agreement in regard to the relevant Section 4(f) criteria related to the property. Include any
correspondence in the project file.

=  For temporary occupancy, documentation for the effects finding and posting with no
objection by the SHPO’s and/or THPO (if applicable) concurrence is acceptable with the
No Effect or No Adverse Effect finding as long as the temporary occupancy was
specifically described in the effects submission.

= |f a temporary construction easement was not identified at the time of the effects
determination, separate coordination with the SHPO and/or THPO (if applicable) is
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neededfortheirwritten agreement with the Section 4(f) temporary occupancy. If SHPO
and/or THPO object to the finding, then temporary occupancy cannot be used.

Place the completed/signed copy of the formin the Section 4(f) folder located in the project file. If a CE
is being prepared for the project, place the form in the project file. If an EA or EIS is being prepared,
reference the form within the document and place the form in the file.

5.4 De Minimis Form

5.4.1 When to Use the Form

Complete a De Minimis form as documentation when a project has a de minimis impact. See Chapter 4
for guidance on determining a de minimis impact. Because the de minimis requirements are slightly
different for parks, recreation areas, and refuges than for historic sites, two separate forms were
developed.

Avoidance alternatives need notbe examined ifit is determined that a transportation project will have
only a de minimis impact on a Section 4(f) property. The de minimis impact can be documented on the
De Minimis Impact forms. Minimization, mitigation, and enhancement measures should be considered
in making the de minimis determination.

If an individual Section 4(f) evaluation is being prepared for a project, document all de minimis
impact(s) within that document; completion of the de minimis forms under these circumstances is
unnecessary.

NOTE: If a single Section 4(f) property is both a park and historic site, use just the parks de minimis
form and explain all requirements within that form. Add the effects determination and consulting
party information within the form as appropriate.

5.4.2 Completing and Processing the De Minimis Impact Form
The de minimis forms are to be completed by ADOT environmental staff and/or consultants working on

a project to document Section 4(f) de minimis impacts. The forms outline the level of detail and
appropriate documentation necessary to support the determination. It is important to document the
Section 4(f) property affected and be specific as to the extent of the use of that property.

Preparation of the Section 4(f) De Minimis Impact on Parks, Recreation Areas, and Refuges Form
Applicability Determination:

1. Provide a description of the Section 4(f) property and describe the use of the land by the
project. Note the specifics of both temporary and permanent property acquisition or easement.
This is important for the context of the use.

2. Check the box to confirm your verification that the project does not adversely affect the
activities, features, and attributes of the Section 4(f) property that qualifies it for protection
under Section 4(f). If this is not true, do not check the box and de minimis cannot be applied
for the project for this use. Describe how the project’s use of the Section 4(f) property will
affect the qualities, activities and attributes that qualify it for protection. For example, in the
specificlocation of the project within the property, are there any amenities? If so, how are they
affected by the project? Does the project affect access to the property or parking facilities? If
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something is affected and is being mitigated in order to make a de minimis determination,
include the details of this mitigation.

3. Verifythatthe publicwas given the opportunity to review and provide comment on the effect
the project will have on the protected activities, features, and attributes of the Section 4(f)
property. This public opportunity can be provided as part of the general project public
involvement plan as long as the de minimis impact is specifically highlighted in some way for
review and comment. Separate publicinvolvementis also acceptable and can be tailored to the
population that typically would frequent the park, recreation area, or refuge. ldentify the
mechanism used to reach the public and collect comments and describe the input received.
Include any notices, flyers, meeting minutes, comment letters, etc. related to this public
involvement activity in the project file.

4. Verify that the OWJ over the Section 4(f) property agrees in writing with the de minimis
determination. This written concurrence is required in order to apply de minimis, and must be
obtained after public input is gathered and the OWI is given a chance to review the feedback
prior to making a final decision on de minimis concurrence. Identify the specific person
concurringand the date of the written concurrence. If the written concurrence is separate from
signing the de minimis form include this concurrence in the project file.

5. Note whether Section 6(f) or another recreational grant applies to the Section 4(f) property.

Include all environmental commitments/mitigation perthe formand in the applicable NEPA document.
A complete and signed copy of the de minimis form should be placed in the project file. If a CE is being
preparedforthe project, place the formin the file. Ifan EA or EIS is being prepared, reference the form
within the document and place the form in the file.

Preparation of the Section 4(f) De Minimis Impact on Historic Properties Form
Applicability Determination:

1. Verify that the project results in a Section 106 finding of “no adverse effect” or “no historic
properties affected” for the historic property. This effect finding is defined by the Section 106
process; contact the ADOT HPT for that information. Remember that any temporary
construction easements must be identified as part of the effects finding. If the project results in
an adverse effect to the property, de minimis cannot be applied to this Section 4(f) use.

* Note the effects finding.

e Describe the use of the historicproperty by the project, including temporary and permanent
acquisition. If any specific design features or mitigation was used when making the effects
finding, describe the design features or mitigation.

2. Indicate whether the SHPO and/or THPO (if applicable) has agreed in writing with the effects
finding.

e |f “Yes”, note the date of concurrence.
e |f “No”, the de minimis form cannot be used.

Include all environmental commitments/mitigation on the last page of the form and in the applicable
NEPA document. A complete and signed copy of the form should be placed in the project file. If a CE is
being prepared for the project, place the form in the project file. If an EA or EIS is being prepared,
reference the form within the document and place the form in the file.
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Chapter 6 — Alternatives Analysis and Minimization of Harm

This chapter discusses the analysis required in making determinations regarding feasible and prudent
total avoidance alternatives and minimizing harm if a use has more than a de minimis impact. Projects
with a Section 4(f) use that is not a de minimis impact require a Section 4(f) evaluation. Note that
summarizing Section 4(f) properties, applying applicability criteria and exceptions and documenting de
minimis impacts are not “Section 4(f) evaluations.” Those determinations can be documented on forms
and in appropriate chapters of NEPA documents.

The specifics of types of Section 4(f) evaluations and documenting Section 4(f) evaluations are
provided in Chapters 7 and 8.

6.1 Is the Use a De Minimis Impact?

If the use of a Section 4(f) property meets the de minimis impact criteria in Chapter 4, ADOT can make a
de minimis impact determination and approve the use of the property with no further alternatives
analysis.

An avoidance alternatives analysis is not required for a de minimis impact because measures to
minimize harm (avoidance, minimization, mitigation, and/or enhancement measures) must already be
taken into account in making the de minimis determination and the OWJ concurs in writing that the
activities, features and attributes that make the property eligible for Section 4(f) protection are not
adversely affected.

Refer to Chapter 5 for guidance on documenting de minimis uses.

6.2 Alternatives Analysis Overview

Section 4(f) requires the consideration of alternatives for a use that is a not a de minimis impact.
Additionally, awell-written, thought-out purpose and need for the project is essential for an effective
Section 4(f) alternatives analysis as relating to defining what is prudent. Section 6.3 provides detailed
information for the outline presented in Section 6.2.

The following analysis is required when a use is not a de minimis impact:

1. Identify and Evaluate Total Section 4(f) Avoidance Alternative(s): If a Section 4(f) property is
used by a proposed transportation alternative, ADOT must determine if a feasible and prudent
alternative(s) to using the property exists. Consider possible alternatives that would not resultin
any uses of Section 4(f) property. The total avoidance alternative must be selected if it is
determined to be feasible and prudent.

2. ldentify all Measures to Minimize Harm:

0 All Possible Planning to Minimize Harm: When no feasible and prudent total Section
4(f) avoidance alternative exists, and there is only one remaining alternative that uses
Section 4(f) property(ies), discuss all possible measures which are available to minimize
the impacts of the proposed action on the Section 4(f) property(ies). Detailed
discussions of mitigation measuresinthe EIS or EA may be referenced and appropriately
summarized, rather than repeated.
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0 Make an Assessment of Least Overall Harm: When no feasible and prudent total
Section 4(f) avoidance alternative exists, and there is more than one remaining
alternative that uses Section 4(f) property(ies), compare all remaining alternatives to
determine which project alternative would result in the least overall harm. FHWA
developed seven factors to assist in comparing the alternatives and making a decision
(additional detail provided in Section 6.3.2).

The following sections explain each step of the analysis in greater detail.

6.3 Avoidance Alternatives in Section 4(f) Evaluations

6.3.1 Feasibleand PrudentAvoidance Alternative

A total Section 4(f) avoidance alternative is an alternative that does not involve use of any Section 4(f)
properties. If afeasible and prudenttotal Section 4(f) avoidance alternative exists, it must be selected.
In orderto dismiss atotal Section 4(f) avoidance alternative, it must be shown that it is not feasible and
prudent.

This can be done in the following ways:

e Not Feasible - An alternative is considered not feasibleif it cannot be built as a matter of sound
engineering judgment. (This is not often found to occur.)

e Not Prudent - An alternative is not prudent if any of the following are true:

e |t does not meet the project needs

e [tresultsin unacceptable safety or operational problems

e |t causes severe social, economic, or environmental impacts; severe disruption to
established communities; severe disproportionate impacts to minority or low income
populations; severe impacts to environmental resources protected under other Federal
statues; additional construction, maintenance, or operational costs; or other unique
problems or unusual factors that individually or cumulatively cause unique problems or
impacts of an extraordinary magnitude when compared to the value of the property and
other alternatives.

NOTE: Thorough documentation as to why an alternative is not feasible and prudent is critical in
preparing a legally sufficient Section 4(f) evaluation. Use factual, quantitative data in this
documentation.

A “Feasible and prudent avoidance alternative” is defined at 23 CFR 774.17 as:

(1) An alternative thatavoids usingSection 4(f) property and does not cause othersevere problems
of a magnitude that substantially outweighs the importance of protecting the Section 4(f)
property. Inassessing the importance of protecting the Section 4(f) property, itis appropriate to
consider the relative value of the resource to the preservation purpose of the statute.

(2) An alternative is not feasible if it cannot be built as a matter of sound engineering judgment.

(3) Analternative is not prudent if:
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(i) It compromisesthe projecttoa degree thatitisunreasonable to proceed with the projectin
light of its stated purpose and need,;

(ii) It results in unacceptable safety or operational problems;
(iii) After reasonable mitigation, it still causes:

(A) Severe social, economic, or environmental impacts;

(B) Severe disruption to established communities;

(C) Severe disproportionate impacts to minority or low income populations; or

(D) Severe impacts to environmental resources protected under other Federal statutes;

(iv) It results in additional construction, maintenance, or operational costs of an extraordinary
magnitude;

(v) It causes other unique problems or unusual factors; or

(vi) Itinvolves multiple factors in paragraphs (3)(i) through (3)(v) of this definition, that while
individually minor, cumulatively cause unique problems or impacts of extraordinary
magnitude.

Feasible: Moderntechnologyis such that most engineering challenges can be overcome; therefore it is
rare that an alternative can be shown to not be feasible. Engineering facts and figures will be requiredas
documentation to support a statement indicating that an alternative is not feasible.

Examples of alternatives that would be considered not feasible:

e An alternative cannot be constructed to meet current design criteria within its roadway
classification and a design exception cannot be applied for documented reason(s).

e An alternative onanInterstate foranew interchange is between two existing interchanges that
does not allow for acceptable Interstate interchange spacing of on and off ramps and weaving
distances.

Prudent: An alternative is not prudent if it would not meet the project needs. Project needs are
identified during planning and programming and refined at the beginning of NEPA. An alternative is also
not prudent if it results in unacceptable safety or operational problems.

In addition, an alternativeis not prudentif there are "truly unusual factors" present in a particular case,
the cost or community disruption resulting from the alternative reaches "extraordinary magnitude", or
the alternative presents severe or unique problems. A number of problems may collectively add up to
make an alternative not prudent.

Prudency Documentation: In dismissing an alternative because it does not meet the project needs, it is
not sufficientto state, "Alternative X does not meet the needs of safety improvements and congestion
relief". Explain how this is known.

"Alternative X, awideningalternative, does not meetthe need forsafety improvement because
it would not separate the mix of local and through traffic in the study area. It also would not
meet the need of congestion relief as shown by the Level of Service (LOS) analysis, which
indicates thateven afterwidening from two to four lanes, the road would operate at LOS E/F in
the design year."
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If an alternative isdetermined notto be prudent because of impacts of an extraordinary magnitude, the
facts to support this determination need to be presented.

"Alternative X would impact the nesting grounds of afederally endangered bird, would displace
100 more homesthan any otheralternative (134 vs 32 or less), and would require acquisition of
15 more acres of tribal lands compared to any other alternative (16 acres versus one acre or
less)."

Case law does not give clear guidelines on specific quantities that constitute "impacts of an
extraordinary magnitude". Itisimportantto presentas much supporting data as possible and to look at
the data in the context of the overall project. Hard facts should be used in this discussion. Do not state
"greater" impacts or "substantial" impacts unless "greater" and "substantial" are quantified. Asin the
example above, "15 more acres of tribal lands compared to any other alternative", put these numbers
into context. Fifteen more acresif the comparisonis one acre versus 16 acres is different than 15 more
acres if the comparison is 200 acres versus 215 acres.

Examples of Scenarios of Impacts of an Extraordinary Magnitude: These scenarios result in truly
unusual orunique problems and are described below. These reasons must be characterized as truly
unusual, or unique, or of an extraordinary magnitude (individually or collectively) and must
substantially outweigh the importance of protecting the Section 4(f) property (e.g. the relative value
of the property to the preservation goals of Section 4(f)):

e Basedon the facts presented inthe Section 4(f) document, the alternative would resultin severe
adverse community impacts to adjacent homes, businesses, or other improved properties that
are of an extraordinary magnitude (divides the community in half, displaces 25% of the homes,
displaces several community facilities/businesses considered vital to the community, the
community is very close nit, lots of comments received from the residents in opposition);

e The new location would result in severe adverse social, economic, or environmental impacts,
including suchimpacts as displacement of a substantial number of families or businesses, serious
disruption of established travel patterns, substantial damage to sensitive natural areas (would
cause a disproportionately high and adverse effect on EJ community, takes an additional 47
homes more than doubling the number of displacements, would impact habitat of an
endangered bird);

e The new location would substantially increase costs or create a situation where the alignment
cannot meet requirements of a permitting agency such as those involved with navigation,
pollution, and the environment (would double the cost of the project from $S4M to over$8M, US
Coast Guard has expressed serious concerns with crossing the navigable channel at the new
location).

Use environmental features mapping based on best available data to NOTE: Total avoidance
identify total Section 4(f) avoidance alternatives. These alternatives alternatives that could
should be developed onlytothe point necessary to determine whether
or not they are feasible and prudent. Clearly present the facts to
support dismissing a total Section 4(f) avoidance alternative as not
feasible and prudent.

not/would not meetthe
project needs should not
be developedin detail.

In general, afeasibleand prudent total avoidance alternative does not cause othersevere problems of a
magnitude that substantially outweighs the importance of protecting the Section 4(f) property. When
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assessing the importance of protecting the Section 4(f) property, the relative value of the property to
the preservation purpose of Section 4(f) is considered. [23 CFR 774.3(c)(1)]

Example: An historic building/property that has been condemned and has a history of a lack of
maintenance may require a lesser standard under the feasible and prudent “test” because of the
relative value of the resource to the preservation purpose of Section 4(f). The same could be said of a
property that has approved development plans, because it would appear that the property would
not be preservedinthe future due to that development. On the other hand, an historic property that
is the last example of its kind within a particular county may warrant a greater standard under the
feasible and prudent test because of its value to the preservation purpose of Section 4(f).

6.3.2 Measures to Minimize Harm

A least overall harm assessment should be conducted if all alternatives for a proposed project use
Section 4(f) propertiesand there is nofeasible and prudent total Section 4(f) avoidance alternative. Do
not carry dismissed alternatives into the least overall harm assessment.

The assessment of least overall harm involves one and possibly two activities:

1. All possible planning to minimize harm (required) [23 CFR 774.3(a)(2)]
Section 4(f) approval requires the consideration and documentation of all possible planning to minimize
harm to a Section 4(f) property. Look at each Section 4(f) property used and explore reasonable
measures to further minimize harm or mitigate for adverse impacts and effects to the Section 4(f)
properties.

Begin by examining design modifications/shifts to avoid the use of each non-de minimis Section 4(f)
property impactand determinewhetheror not these modifications/shifts are reasonable. Incorporate
those that are reasonable into the design of the alternative; document and dismiss those that are not.
Be sure to provide facts to support the determinations made.

De minimis uses do notrequire an evaluation of avoidance alternatives or shifts/modifications because
the use was determined to be negligible.

NOTE: Do not dismiss a design modification/shift solely because it impacts other Section 4(f)
properties. If this is the case, the modification/shift will need to be retained for comparison in the
Least Overall Harm Assessment.

Afterassessing whether modifications/shifts are reasonable to avoid each Section 4(f) property, assess
whether there are modifications/shifts or mitigation measures that would minimize effects on each
Section 4(f) property. Mitigation measures should be determined through consultation with the
official(s) with jurisdiction. These measures often include design modifications/shifts to minimize the
use of the Section 4(f) property. The design modifications/shifts should be in the immediate vicinity of
the Section 4(f) property and often include retaining structures, minor alignment shifts, a reduced
facility, combinations of the above items, or other design features that would minimize the use as
appropriate. In addition to design modifications, other minimization/mitigation measures for historic
sites, publicparks, recreation areas, and wildlife/waterfowl refuges caninclude (but are not limited to):
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e Mitigation of public parks, recreation areas, or wildlife or waterfowl refuges may involve a
replacement of land and/or facilities of comparable value and function, or monetary
compensation to enhance the remaining land. There is no specific replacement land
requirement for Section 4(f).

e Mitigation of historic sites usually consists of those measures necessary to compensate for the
adverse effects to the historicintegrity of the site as agreed to in accordance with the Section
106 process by ADOT, the SHPO/THPO, and other consulting parties as appropriate. Those
measures can include context sensitive solutions (CSS), recordation, public education/displays,
or other items as appropriate.

One key to identifying and incorporating all possible planning to minimize harm is that the measures
must be reasonable. Reasonable measures, as defined in 23 CFR 774.17 should consider the
preservation purpose of Section 4(f), along with:

e The views of the OWJ;

o Whether the cost of the measures is a reasonable public expenditure in light of the adverse
impacts of the projecton the 4(f) property and the benefits of the measure to the property; and

e Anyimpactsor benefits of the measuresto communities orenvironmental resources outside of
the 4(f) property.

NOTE: The cost of mitigation should be commensurate with the severity of the impact on the
Section 4(f) property.

2. Least Overall Harm Analysis (if needed) [23 CFR 774.3(c)(1)]
Afterdesign modifications/shifts to avoid each Section 4(f) property have been explored and all possible
planning to minimize harm has been incorporated into the alternatives, compare the Section 4(f) uses of
the alternatives along with impacts to other environmental resources to determine which alternative
would result in the least overall harm.

FHWA developed seven factors to compare for determining least overall harm. These factors are set
forth in 23 CFR 774.3(c)(1).
The first four factors relate to the net harm each alternative would cause to Section 4(f) properties:

1. The ability to mitigate adverse impacts to each Section 4(f) property (including any measures
that result in benefits to the property)

2. The relative severity of the remaining harm to the protected activities, features, or attributes
that qualify each Section 4(f) property for protection

3. The relative significance of each Section 4(f) property

4. The views of the OWJ over each Section 4(f) property
Consider the number of Section 4(f) uses and the magnitude of the uses. For historic properties,
consideration should be given to whether land is acquired from the property, or whether the actual

structure isremoved and how the integrity of the resource is affected. For parks, recreation areas, and
wildlife and waterfowl refuges, the portion of the property taken, its existing function and the disruption
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to the purpose of the property should be considered along with the ability to replace the acquired
property or disrupted functionin an adjacentareaor in close proximity. Develop comparable mitigation
measures when possible so alternatives can be compared fairly.

The remainingthree factors of comparison developed by FHWA take non-Section 4(f) impacts and other
issues with the alternatives under consideration as part of the least overall harm assessment:
5. The degree to which each alternative meets the purpose and need for the project

6. Afterreasonable mitigation, the magnitude of any adverse impacts to resources not protected
by Section 4(f)

7. Substantial differences in costs among the alternatives
The purpose of these seven factorsisto allow consideration of all relevant concerns to determine which

alternative would cause the least overall harm while keeping Section 4(f)’s preservation purpose as an
essential part of decision-making.

NOTE: See Chapter 8 for a template table of how to document and compare the above bulleted
items in an individual Section 4(f) evaluation.

Example of Least Harm Analysis: An alternative that takes property from a park and demolishes an
eligible historic building may be selected over an alternative that takes property from the park,
avoids the eligible historic building, but costs $500,000 more, results in 25 additional residential
displacements, impacts habitat for threatened bird species, and requires acquisition of five
additional acres of tribal land. The impacts would need to be documented and discussed, as well as
put into proper contextforthe project (i.e., Are the 25 additional displacements two displacements
versus 27, or 200 displacements versus 225?).

Example of Least Harm: Minoramounts of right-of-way (eg. Acquiring a 10-foot wide strip along the
edge of a Section 4(f) property) from two or three historic properties may actually be determined to
result in less harm than the removal of a ball field from one park property.
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Chapter 7 - Programmatic Evaluations

7.1 Types of Programmatic Evaluations

ProgrammaticSection 4(f) evaluations have been developed by FHWA, based on experience with certain
types of projects, over the years as a time-savings procedural option for certain minor uses of Section
4(f) property. Five nationwide programmatic Section 4(f) evaluations currently exist:

Section 4(f) Statementand Determination for Independent Bikeway or Walkway Construction Projects
(Federal Highway Administration (FHWA), May 23, 1977)

ProgrammaticSection 4(f) Evaluation and Approval for FHWA Projects that Necessitate the Use of
HistoricBridges (48 FR 38139, August 22, 1983)

Final Nationwide Section 4(f) Evaluation and Approval for Federally-Aided Highway Projects with Minor
Involvements with Public Parks, Recreation Lands, Wildlife and Waterfowl Refuges (52 FR 31116, August
19, 1987)

Final Nationwide Section 4(f) Evaluation and Approval for Federally-Aided Highway Projects with Minor
Involvements with HistoricSites (52 FR 31118, August 19, 1987)

Nationwide ProgrammaticSection 4(f) Evaluation and Approval for Transportation Projects That Have a
NetBenefittoa Section 4(f) Property (70 FR 20618, April 20, 2005)

Programmatic Section 4(f) evaluations are essentially pre-approved evaluations, in lieu of individual
evaluations, as long as:

e The project facts match the programmatic Section 4(f) evaluation;

e The impacts are within the range specified in the programmatic Section 4(f) evaluation;

e Theavoidance alternatives that are specified in the programmatic Section 4(f) evaluation have
been evaluated;

e Agreements have been received in writing from the official(s) with jurisdiction; and

e All measures to minimize harm have been evaluated.

A programmatic Section 4(f) evaluation does not relax the Section 4(f) regulatory requirements. The
analysisandjustification to use Section 4(f) properties is the same with the programmatic Section 4(f)
evaluation as it is with an individual Section 4(f) evaluation. It still must be demonstrated that:

e There is no feasible and prudent alternative to the use of Section 4(f) property, and

o The projectincludesall possible planning to minimize harmto the Section 4(f) property resulting
from the use.

The same analysis is required for programmatic Section 4(f) evaluations as is required for individual
Section 4(f) evaluations:

e The Section 4(f) properties still must be identified;

e The uses must be determined;

ADOT "


http://environment.fhwa.dot.gov/4f/4fbikeways.asp
http://environment.fhwa.dot.gov/4f/4fbridge.asp
http://environment.fhwa.dot.gov/4f/4fbridge.asp
http://environment.fhwa.dot.gov/4f/4fmparks.asp
http://environment.fhwa.dot.gov/4f/4fmparks.asp
http://environment.fhwa.dot.gov/4f/4fmhist.asp
http://environment.fhwa.dot.gov/4f/4fmhist.asp
http://environment.fhwa.dot.gov/4f/4fnetbenefits.asp
http://environment.fhwa.dot.gov/4f/4fnetbenefits.asp

Section 4(f) Manual — Programmatic Evaluations

Avoidance alternatives stillmust be evaluated to determine if they are feasibleand prudent; and

The impact to the Section 4(f) property still must be minimized (if not avoided).

NOTE: In most cases, if one of the minor use programmatic agreements is applicable, de minimis
would also be applicable and in these situations it is preferable to use de minimis rather than either
the Minor Involvements with Public Parks, Recreation Lands, Wildlife and Waterfowl Refuges or the
Minor Involvements with Historic Sites programmatic Section 4(f) evaluations.

The primary differences in applying a programmatic Section 4(f) evaluation instead of conducting an
individual Section 4(f) evaluation are in the documentation required and the approval process.

A programmatic Section 4(f) evaluation is approved by ADOT; no legal sufficiency review is
required. Anindividual Section 4(f) evaluation is subject to a legal sufficiency review by the state
Attorney General’s Office (AGO) for the Final Section 4(f) Evaluation.

Because they have been through federal rulemaking programmatic Section 4(f) evaluations do
not go through a project comment period. Individual Section 4(f) evaluations (the Draft Section
4(f) Evaluations) are provided to the official(s) with jurisdiction, DOI, and in some cases DOA
and/or HUD for a 45-day comment period. Comments are addressed in the Final Section 4(f)
Evaluation.

Development of a programmatic Section 4(f) evaluation generally involves the following process:

Are any of the programmaticSection 4(f) evaluations applicable to the project? The nationwide
programmatic Section 4(f) evaluations can be used in place of an individual Section 4(f)
evaluation where uses are considered minor. Documentation related to the five nationwide
programmatic Section 4(f) evaluations are as follows:

O Final Nationwide Programmatic Section 4(f) Evaluation and Determination for Federal-

Aid Transportation Projects That Have a Net Benefit to a Section 4(f) Property —use the
Section 4(f) Evaluation and Approval for Transportation Projects that have a Net
Benefit Form — Parks/Recreation Areas/Refuges and/or the Section 4(f) Evaluation and
Approval for Transportation Projects that have Net Benefit Form — Historic Properties,
as appropriate.

Historic Bridges Programmatic Section 4(f) Evaluation and Approval — use the
Programmatic Section 4(f) Evaluation for Projects that Necessitate the Use of Historic
Bridges Form

Final Nationwide Section 4(f) Evaluations and Approvals for Federally-Aided Highway
Projects With Minor Involvement With Public Parks, Recreation Lands, and Wildlife and
WaterfowlRefuges (Note: In most cases, de minimis should be applied instead of using
this programmatic.)

Final Nationwide Section 4(f) Evaluations and Approvals for Federally-Aided Highway
Projects With Minor Involvement With Historic Sites (Note: In most cases, de minimis
should be applied instead of using this programmatic.)
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0 Statement and Determination for Independent Bikeway or Walkway Construction
Projects (Note: In most cases, Exception 23 CFR 774.13(g) should be applied instead of
using this programmatic.)

e |dentify Section 4(f) properties and whetherany of these properties will be used by the project
alternatives.

e Coordinate with the OWJ over the Section 4(f) property(ies) used.

e Confirm that the programmatic Section 4(f) evaluation is applicable.

e Evaluate avoidance alternatives as specified in the programmatic Section 4(f) evaluation and
minimize impacts to the Section 4(f) properties where avoidance is not feasible and prudent.

e Receiverequired written agreement fromthe OWJ overthe Section 4(f) property(ies) regarding
the assessment of impacts to the Section 4(f) property(ies) and the measures to minimize harm
to the Section 4(f) property(ies). This is usually accomplished by having the OWIJ sign the form
but can include other documentation such as a letter, email, meeting minutes, etc.

o Complete the appropriate programmatic Section 4(f) evaluation form for review and approval.

e Provide the approved Net Benefit programmaticSection 4(f) form to the OWI for informational
purposes.

Notes Regarding Use of the Programmatic Section 4(f) Evaluation Forms:

1. Any of the programmatic Section 4(f) evaluation forms can be combined with the De Minimis
Form and/or the No Section 4(f) Property/Use Form and/or the Section 4(f)
Applicability/Exceptions Form to serve as documentation on a project as long as one of the
uses fulfills the criteria of a programmatic Section 4(f) evaluation and the others meet the
criteria for de minimis impact, an exception or non-applicability.

2. If more than one Section 4(f) property is involved in a project, multiple programmatic Section
4(f) evaluation forms may be completed to address the circumstance. A form should be
completed for each resource covered under a separate programmatic Section 4(f) evaluation
and submitted or presented together.

3. If the same programmatic Section 4(f) evaluation applies to multiple Section 4(f) properties,
prepare a separate form for each Section 4(f) property.

4. Whenever there is a use of at least one property that does not fall within a programmatic
Section 4(f) evaluation, de minimis criteria, an exception or non-applicability, an individual
Section 4(f) evaluation must be prepared. The individual Section 4(f) evaluation discusses all
Section 4(f) properties and uses of those properties.

The remainder of this chapter describes, in detail, the specifics regarding the applicability and required
analysis, coordination and documentation for the programmatic Section 4(f) evaluations and forms that
are likely to be used onan ADOT project. The other programmaticevaluations thatare seldomusedona
project are outlined further in the appendix.
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7.2 Net Benefit Programmatic Section 4(f) Evaluation

The Nationwide Programmatic Section 4(f) Evaluation and Approval for Transportation Projects That
Have a Net Benefit to a Section 4(f) Property states that a “net benefit” is achieved when the
transportation use, the measures to minimize harm and the mitigation incorporated into the project
resultinan overall enhancement of the Section 4(f) property. This overall enhancement is compared to
both the future do-nothing or avoidance alternatives and the present condition of the Section 4(f)
property. The present condition of the Section 4(f) property takes the activities, features and attributes
that qualify the property for Section 4(f) protectioninto consideration. A project does notachieve a “net
benefit” if it will result in a substantial diminishment of the function or value that made the property
eligible for Section 4(f) protection.

Applicability

In orderto qualify fora net benefit programmatic Section 4(f) evaluation, the following criteria must be
satisfied:

e The proposed transportation project uses a Section 4(f) park, recreation area, wildlife or
waterfowl refuge, or historicsite.

e The proposed project includes all appropriate measures to minimize harm and subsequent
mitigation necessary to preserve and enhance those features and values of the property that
originally qualified the property for Section 4(f) protection.

e For historic properties, the project does not require the major alteration of the characteristics
that qualify the property forthe NRHP such that the property would no longer retain sufficient
integrity to be considered eligible for listing. Forarchaeological properties, the project does not
require the disturbance orremoval of the archaeological resources that have been determined
important for preservation in-place rather than for the information that can be obtained
through data recovery. The determination of a major alteration or the importance to preserve
in-place will be based on consultation consistent with Section 106.

e For historicproperties, consistent with Section 106, there must be agreement reached amongst
the SHPO, THPO (if applicable), and ADOT on measures to minimize harm whenthere is a use of
Section 4(f) property. These measures must be incorporated into the project.

e The OWIJ overthe Section 4(f) property agree in writing with the assessment of the impacts; the
proposed measures to minimize harm; and the mitigation necessary to preserve, rehabilitate,
and enhance those features and values of the Section 4(f) property; and that such measures will
result in a net benefit to the Section 4(f) property.

e ADOT determinesthat the project facts match those set forth in the programmatic Section 4(f)
evaluation.

The programmatic Section 4(f) evaluation must clearly demonstrate that each of the above criteria was
satisfied for the proposed project. If an agreement on net benefit cannot be reached between ADOT
and the OWIJ over the Section 4(f) property, the programmatic Section 4(f) evaluation cannot be used.
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ADOT will determineif the project meets the criteria of this programmatic Section 4(f) evaluation. This
programmatic Section 4(f) evaluation can be used for any class of action under NEPA (EIS, EA, or CE).

Example for Determining Use of Net Benefit Programmatic: A bridge is a contributing element to a
historicdistrict, and the proposed projectinvolves removal of the bridge. Through coordination with
the SHPO, mitigation for construction of the new bridge would include context sensitive design, and
by doing so there is overall improvement and enhancement to the historic district. Therefore, the
project would be considered to have anet benefit, and anet benefit programmaticSection 4(f) form
could be completed.

Example of missed opportunity: An historicpropertyincludesastone wall asa contributing element
along its perimeter. In several places, the wall is in a poor state of repair. In order to widen the
roadway, a 12-foot strip of land is required from the frontage of the property and the wall along the
front perimeteris within thatstrip of land, so would need to be removed. As mitigation, the wall will
be reconstructed using the same stones just pushed back from the new roadway. In addition to
rebuilding the wall along the front perimeter, other sections of wall in poor repair will also be
reconstructed/repaired. Withoutthe project, the stone wall might not be repaired at all and might
eventually just crumble and be hauled away rather than restored.

Avoidance Alternatives to be Considered

Evenif the proposed project qualifies for a programmatic Section 4(f) evaluation for a net benefitto a
Section 4(f) property, alternatives that avoid the use of the property must be evaluated. The following
avoidance alternatives must be evaluated to determine if they are feasible and prudent:

o The do nothing (no-build) alternative;

e An alternative(s) to improve the highway facility without using the Section 4(f) property
(including, but not limited to, minor alignment shifts, changes in geometric design standards,
use of retainingwallsand/orotherstructures, and trafficdiversion or other traffic management
measures); and

e An alternative(s) to construct the highway facility at a new location without using the Section
4(f) property.

The programmatic Section 4(f) evaluation must demonstrate that each of the above alternatives was
fully evaluated. If a feasible and prudent alternative exists which totally avoids the use of Section 4(f)
properties, this alternative must be selected. In orderto select the alternative that uses the Section 4(f)
property(ies), the do nothing alternative and the alternatives that do not use Section 4(f) properties,
must be found not to be feasible and prudent. (See Chapter 6 for guidance on feasible and prudent
discussion.) In addition, for projects that qualify for the net benefit programmatic Section 4(f)
evaluation, an alternative can be found not prudent if it would result in a substantial missed
opportunity to benefit a Section 4(f) property. This concept stresses the importance of performing
environmental stewardship whenever practicable.

Mitigation and Minimization of Harm to the Section 4(f) Properties

Once it has been shown that the avoidance alternatives are not feasible and prudent and/or would
result in a substantial missed opportunity to benefit the Section 4(f) property, consider all possible
planning to minimize harmto the Section 4(f) property. Also consider subsequent reasonable mitigation
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measures necessary to preserve and enhance those features and values of the property that originally
qualified it for Section 4(f) protection.

Coordination is needed with the OWIJ regarding mitigation to offset and enhance the features and
values of the property, ultimately resulting in a net benefit. Agreement in writing is needed from the
official(s) with jurisdiction.

If the proposed projectinvolves the use of a historic or archaeological site (warranting preservation in
place), the mitigation plan should include measures necessary to preserve the historicintegrity of the
property as agreed to by ADOT, SHPO, THPO (if applicable), and as appropriate, the ACHP in accordance
with the Memorandum of Agreement (MOA) or Programmatic Agreement (PA) developed during the
Section 106 process.

Completing and Processing the Nationwide/Programmatic Section 4(f) Evaluation for Transportation
Projects that have a Net Beneficial Use (Net Benefit) Forms

The appropriate form (parks/recreational area/refuge or historic You can find the FHWA
property) is to be completed by ADOT environmental staff and/or Nationwide Programmatic
consultants working on a project to document Section 4(f) net Section 4(f) Evaluation and
benefit use. The form outlines the level of detail and appropriate Approval for Transportation
documentation necessary to support the determination. It is Projects That Have a Net
important to document the Section 4(f) property affected and be Benefit Use (Net Benefit)
specific as to the extent of the use of that property. here

Project Purpose and Needs: Include the project’s established
purpose and needs. These are the same as what was defined for the NEPA process. A properly defined
purpose and need is important for the alternatives analysis later in the form.

Applicability Determination:

Parks/Recreational Area/Refuge:

1. Check the box to note the Section 4(f) property is a publicly-owned park, recreation area, or
refuge.

Describe the use of each Section 4(f) property:

e Thespecificlocation and size/magnitude of the net benefituse (includein the file a map
or plan sheet as needed).

e Description of whatthe location of the Section 4(f) propertyisin that area, and how the
project activity will interfere with any of the property’s activities, features, and/or
attributes. Include photos, maps, etc as needed.

2. Verify that all appropriate measures to minimize harm and mitigation to the Section 4(f)
property (includingits activities, features, and attributes qualifying it as a Section 4(f) property)
have been incorporated into the project. List and describe the incorporated measures.

3. Verifythatthe OWIJ agreesin writing that the proposed project (and associated mitigation) will
result in a benefit to the Section 4(f) property. The OWJ can conditionally agree, meaning the
agreement comes with stipulations. The agreement can be by signature of the form or
otherwise in writing (include in the project file). If the official signs the form, ADOT should
review the language of the form prior. A letter can be provided to the OWJ to obtain written
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concurrence. The letter should describe the project, how it will be impacting the Section 4(f)
property (including mitigation), and explain why the project impact is a net benefit to the
property. Include astatement that the OWJ agrees that it is a net benefit to their property and
include asignature and date line forthe official. Request that the OWIJ to review, sign and retum
the letter.

Historic Properties:

1. Check the box to note the Section 4(f) property is a historic site.
Describe the use of each Section 4(f) property:

e Thespecificlocation and size/magnitude of the net benefit use (include in the project
file a map or plan sheet as needed).

2. Verify that all appropriate measures to minimize harm and subsequent mitigation that
preserves and enhances those activities, features, and attributes of the Section 4(f) property
that originally qualified the resource for Section 4(f) protection have been
incorporatedintothe project’s design. List/describe the mitigation/minimization measures that
enhance the Section 4(f) property that have been incorporated into the project’s design.

3. Verify that the project does not require the major alteration of the characteristics that qualify
the property forthe NRHP such that the property would no longer retain sufficient integrity to
be considered eligible forlisting. For archeological properties, the project does not require the
disturbance or removal of the archaeological resources that have been determined important
for preservation in-place rather than for the information that can be obtained through data
recovery. The determination of amajoralteration orthe importance to preserve in-place will be
based on consultation consistent with 36 CFR part 800.

4. VerifythatSHPOand/or THPO (if applicable) has concurred with a signed MOA or PA signature
on the form, or other correspondence. This agreement must be in writing and specify that they
agree to the project having a net benefitto the Section 4(f) property. Include the MOA or PA or
other correspondence in the project file.

Alternatives Considered/Findings: To apply the net benefit programmatic Section 4(f) evaluation,
consider the following alternatives and verify that they are not feasible and prudent:

1. Do nothing (no-build) alternative

2. Buildalternative modified to avoid use of a Section 4(f) property by using engineering design or
transportation design techniques such as minor location shifts, changes in engineering design
standards, use of retaining walls and/or other structures, and traffic diversion or other traffic
management measures

3. Avoidance alternative on new alignment

Carefully consider each of these and verify which statements that follow each alternative are true in the
case of the project. A minimum of one statement for each alternative considered must be selected or
the net benefit programmatic Section 4(f) evaluation cannot be applied.

Following each alternative considered, provide a full explanation and evidence to support statements
why the alternative does not meet the needs of the project, is not feasible, would result in impacts to
otherresources, etc. These findings need to be supported by circumstances, studies, and consultations
on the proposed project. The facts to fully support these conclusions must be presented or be
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summarized and referenced in the form. Refer to technical files or studies where appropriate. The
referenced materials should be included in the Project File.

Mitigation and Measures to Minimize Harm: Check each specific
type of mitigation measures that have been applied to the project,
and provide more information as prompted. Provide additional
detailed information regarding the mitigation measure and how it
minimizes harm and enhances the Section 4(f) property. Why is the
measure a net benefit to the Section 4(f) property?

Include all environmental
commitments/mitigation
on the last page of the
formand in the applicable
NEPA document.

Coordination: Verify that the following is true for the project:
e The project has been coordinated with the OWJ over the Section 4(f) property.

o If applicable, any land encumbered by other federal or state actions or coordination required
with the federal and state agency responsible for the encumbrance (i.e. Section 6[f]).

e The OWIJ agrees that the project meets the requirements of the net benefit programmatic
Section 4(f) evaluation. If the OWI signs the form, have ADOT review the form contents prior.

e The required public involvement activities have occurred. If one or more public meetings or
hearings were held for the project, the Section 4(f) use and proposed mitigation was
communicated to the public.

A complete and signed copy of the Net Benefitform should be placed in the project file. If a CE is being
prepared for the project, place the form in the project file. If an EA or EIS is being prepared, reference
the form within the document and place the form in the file.

7.3 Historic Bridges Programmatic Section 4(f) Evaluation

Under FHWA’s policy, the restoration, rehabilitation, or maintenance of an historicbridge structure does
not constitute a"use" under Section 4(f), and would not require a Section 4(f) evaluation if the following
are true:

(1) The proposed project would not adversely affect the historic qualities of the historic bridge
structure that make it eligible for the NRHP; and

(2) SHPO/THPO (and ACHP if participating) has not objected to this finding.

However, if the proposed projectimpairs the historic integrity of the historic bridge structure resulting
inan adverse effect underthe Section 106 process, then a Section 4(f) evaluation must be performed for
the proposed project. The Programmatic Section 4(f) Evaluation and Approval for FHWA Projects that
Necessitate the Use of Historic Bridges may be completed for such projects.

NOTE: If a bridge is eligible under Criterion C for engineering significance, relocating the bridge can
resultin there not being a Section 4(f) use.

Applicability
NOTE: This programmatic Section 4(f) evaluation can be used for bridges that are individually eligible
and forthose that simply contribute to a Historic District. (See Section 4(f) Policy Paper Question 8D.)

ADOT "


https://www.environment.fhwa.dot.gov/legislation/section4f/4fpolicy.pdf
http://environment.fhwa.dot.gov/4f/4fbridge.asp
http://environment.fhwa.dot.gov/4f/4fbridge.asp

Section 4(f) Manual — Programmatic Evaluations

In order to use the historic bridges programmatic Section 4(f) evaluation, all of the following criteria
must be satisfied:

1.

2.

The bridge is to be replaced or rehabilitated with federal funds.
The historic bridge structure is on or eligible for the NRHP.
The bridge is not a National Historic Landmark. (Note: none in Arizona)

ADOT determines that the facts of the project match those set forth in the sections of the PA
form labeled "Alternatives/Findings and Mitigation".

Agreement among ADOT, SHPO, THPO (if applicable), and ACHP (if participating) has been
reached through the Section 106 process —MOA or PA.

NOTE: With respect to historic bridges that only contribute to a historic district, early coordination
with SHPO and/or THPO (if applicable) is recommended to determine whether the project can be
designedtoincorporate context sensitive solutions and other minimization and mitigation measures
such that it would result in a finding of no adverse effect. If this Section 106 effect finding can be
achieved, the project would qualify as a de minimis impact to the historic district. By applying the de
minimis impactfinding, an avoidance alternatives analysis would not be required, streamlining the
process. The historic transportation facilities exception does not apply in this case because the
Section 4(f) property is the historic district, not a historic bridge.

Processing the Historic Bridges Programmatic Section 4(f) Evaluation Along with Other Uses on a
Project:

If the project involves only a historic bridge and no other Section 4(f) properties, use the
programmatic Section 4(f) evaluation for historic bridges.

If the project has a historic bridge and another Section 4(f) property that falls under another
programmatic Section 4(f) evaluation, de minimis, or temporary occupancy, use the form for
historic bridges and an appropriate form for the other property.

If, in addition to the qualifying historic bridge, the project involves a Section 4(f) property that
does notfit another programmaticSection 4(f) evaluation, de minimis, or temporary occupancy,
an individual Section 4(f) evaluation must be completed to cover all uses.
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NOTE: For projects involving the use of a historic bridge, there may be situations when a historic
bridge boundary needs to be defined around the footprint of the existing structure.

Example: A projectinvolves the replacement of a historic bridge that is a contributing element to a
historicdistrict. Another contributing element of the district is located adjacent to the bridge, and a
wing wall of the bridge is located within the tax parcel boundary of that other property. In this case,
historic boundaries are drawn around the existing bridge as well as for the other contributing
property. These boundaries would not overlap and differed from the tax parcel. Replacing the bridge
withinthe same footprint was not considered a use of that other property, since the acquisition of
property was only within the contributing boundary of the bridge. (See Section 4(f) Policy Paper
Question 8D.).

Avoidance Alternatives to be Considered

For the programmatic Section 4(f) evaluation for a historic bridge structure, alternatives that avoid the
use of the historic bridge structure must be evaluated. The following all-inclusive list of avoidance
alternatives must be evaluated to determine if they are feasible and prudent:

1. The do nothing/no-build alternative;

2. An alternative(s) to construct a new structure at a different location without affecting the
historicintegrity of the structure; and

3. Analternative(s) torehabilitate the historic bridge without affecting the historic integrity of the
structure.

The programmatic Section 4(f) evaluation form must reflect that each of the above alternatives were
fully evaluated. If a feasible and prudent alternative exists which totally avoids the use of Section 4(f)
properties, this alternative must be selected (assuming the use is not de minimis or results in a net
benefit).

The following findings regarding each of the above alternatives need to be made, or the programmatic
Section 4(f) evaluation does not apply to the project:

1. The do nothing/no-build alternative must not be feasible and prudent based on one or
more of the following reasons:

e Maintenance — The do nothing/no-build alternative does not correct the situation that
causes the bridge to be considered structurally deficient or deteriorated. These
deficiencies can lead to sudden collapse and potential injury or loss of life. Normal
maintenance is not considered adequate to cope with the situation.

e Safety — The donothing/no-build alternative does not correct the situation that causes
the bridge to be considered deficient. Because of these deficiencies, the bridge poses
serious and unacceptable safety hazards to the traveling public or places intolerable
restriction on transport and travel.

ADOT ™


https://www.environment.fhwa.dot.gov/legislation/section4f/4fpolicy.pdf

Section 4(f) Manual — Programmatic Evaluations

2. The alternative(s) to construct a new structure at a differentlocation without affecting the
historicintegrity of the structure must not be feasible and prudent based on one or more of
the following reasons:

e Terrain — The present bridge structure has already been located at the only feasible
and prudent site, i.e., a gap in the land form, the narrowest point of the river canyon,
etc. To build a new bridge at another site will result in extraordinary bridge and
approach engineering and construction difficulty or costs, or extraordinary disruption to
established traffic patterns.

e Severe Social, Economic, or Environmental Effects — Building a new bridge away from
the presentsite would resultin severe social, economic, or environmental impacts that
substantially outweigh the importance of protecting the Section 4(f) property. Such
impacts include extensive severing of productive farmlands, displacement of a
substantial number of families or businesses, serious disruption of established travel
patterns, and access and damage to an extensiveamount of sensitive resources such as
wetlands, endangered species habitat, etc. These reasons may individually or
cumulatively weigh heavily against relocation to a new site.

e Engineering and Economy — Where difficulty associated with the new location is less
extreme thanthose encountered above, a new site would not be feasible and prudent
where cost and engineering difficulties reach extraordinary magnitude. Factors
supportingthis conclusioninclude significantly increased roadway and structure costs,
serious foundation problems, or extreme difficulty in reaching the new site with
construction equipment. Additional design and safety factors to be considered include
an ability to achieve minimum design standards or to meet requirements of various
permitting agencies such as those involved with navigation, pollution, and the
environment.

e Preservation of the Old Bridge — Itis not feasible and prudent to preserve the existing
bridge, even if a new bridge were to be built at a new location. This could occur when
the historic bridge is beyond rehabilitation for a transportation purpose or an
alternative use, when no responsible party can be located to maintain and preserve the
bridge, or when a permitting authority requires the removal or demolition of the old
bridge.

3. The alternative(s) to rehabilitate the historic bridge without affecting the historic integrity
of the structure must not be feasible and prudent based on one or more of the following
reasons:

e Structurally Deficient — The bridge is so structurally deficient that it cannot be
rehabilitated to meet minimum acceptable load requirements without affecting the
historic integrity of the bridge.

e GeometricDeficiencies — The bridge has serious geometric deficiencies and cannot be
altered to meetthe minimum requirements of the highway system on whichitis located
without affecting the historicintegrity of the bridge. Flexibility in the application of the
American Association of State Highway and Transportation Officials (AASHTO) geometric
standards should be exercised as permitted in 23 CFR 625 during the analysis of this
alternative.
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These findings need to be supported by circumstances, studies, and consultations on the proposed
project. The programmaticSection 4(f) evaluation form needs toinclude the applicable findings and the
factual support for these findings. References to technical files or studies may be made on the form
where appropriate. When afeasibility analysis orindividual assessment reportis availableunder Section
106, which discusses the ability of the bridge to be rehabilitated, the information regarding
rehabilitation should be referenced.

Minimization of Harm to the Section 4(f) Property

Once it is determined that avoidance of the historic bridge is not feasible and prudent, minimization
must be considered. Minimization of harm is complete for bridges that are being rehabilitated or
replaced when the following are satisfied:

o Whenthe bridge isrehabilitated, the historicintegrity of the bridge is preserved, to the greatest
extent possible, consistent with unavoidable transportation needs, safety, and load
requirements.

e Whenintegrityisaffected, orthe bridge structure is moved or demolished, ADOT HPT arranges
for documentation of the bridge by suitable means as developed through consultation with the
SHPO, THPO (if applicable) and ACHP (if participating).

e The proposed project's mitigation plan includes reasonable measures necessary to minimize
harm to the historic bridge structure as agreed to by ADOT, SHPO, THPO (if applicable), and as
appropriate the ACHP in accordance with the Section 106 process (36 CFR Part 800).

e Forbridgesthat are to be replaced and the existing bridge is made available for an alternative
use, a responsible party must agree to maintain and preserve the bridge.

Completing and Processing the Nationwide/Programmatic Section 4(f) Evaluation for Projects that
Necessitate the Use of Historic Bridges Form

The form isto be completed by ADOT environmental staff and/or consultants working with ADOT on the
project to document Section 4(f) use of historic bridges. The form specifies the level of detail and
appropriate documentation necessary to support the determination. It is important to document the
Section 4(f) property affected, be specific as to the use of that property, and fully document the
alternatives analysis.

Project Purpose and Needs: Include the project’s established purpose and needs. These are the same as
what was defined for the NEPA process. Properly defined purpose and needs are important for the
alternatives analysis later in the form.

Applicability Determination: Verify that all of the following:

The bridge will be replaced or rehabilitated with federal funds.
The project requires the use of a historic bridge that is eligible or listed.

The bridge is not a National Historic Landmark.

H wonNpoe

ADOT has determined that the facts of the project match those set forth in the sections of the
Form labeled Alternatives/Findings and Measures to Minimize Harm.

5. An MOA or PA has been executed.
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Alternatives Considered/Findings: Verify that the following alternatives have been examined and
indicate the reasons as to why the following are not feasible and prudent, being specific and explaining
with facts and data:

1. The do nothing (No build) alternative.

2. Constructing a bridge on a new location/alignment or parallel to the old bridge without using
the old bridge.

3. Rehabilitation of the existing bridge

Measures to Minimize Harm:

1. Verifythatat leastone of the required measures to minimize Include all related
harm were included in the project and explain how the environmental mitigation
measure(s) was incorporated. on the last page of the

2. Verify that measures to minimize harm documented in the | formand in the applicable
MOA or PA have been incorporated in the project or are | NEPAdocument.
included as environmental commitments.

A complete and signed copy of the Historic Bridge form should be placed in the project file. If a CE is
being prepared for the project, place the form in the project file. If an EA or EIS is being prepared,
reference the form within the document and place the form in the file.

Chapter 8 - Individual Evaluations

Section 4(f) analysis should occur prior to the actual preparation of an individual Section 4(f) evaluation
[short-hand as Section 4(f) evaluation]. The evaluation itself is purely the written document to support
the analysis and decision making that has already occurred. As soon as Section 4(f) properties are
identified within a project area, look to avoid then minimize use of those properties. If use cannot be
avoided, orifthe use is notde minimis, is not a temporary occupancy, or does not fall under the criteria
of one of the nationwide Section 4(f) programmatic evaluations, prepare an individual Section 4(f)
evaluation.

8.1 Individual Section 4(f) Evaluation Content

FHWA'’s Technical Advisory, T6640.8A (October 30, 1987), provides a suggested format for Section 4(f)
evaluations.

Note; T6640.8A predates Least Overall Harm (SAFETEA-LU), so the Technical Advisory format was
modified to add Least Overall Harm to the Measures to Minimize Harm.
Use the following outline to prepare an individual Section 4(f) evaluation:

l. Introduction

. Description of Purpose and Need and the Proposed Action

. Identification and Description of Section 4(f) Properties
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V. Description of Use and Impacts on Section 4(f) Properties
V. Avoidance Alternatives Analysis

A. Evaluation of Avoidance Alternatives
B. Measures to Minimize Harm

1. AllPossiblePlanningto Minimize Harm (if one feasible and prudent alternative)
2. LeastOverall Harm Analysis (if more than one feasible and prudent alternative -
Includes all possible planning to minimize harm to selected alternative)

VL. Coordination with OWJ over the Section 4(f) Properties

VII. Conclusion required only in a Final Section 4(f) Evaluation but included in the Draft
Section 4(f) Evaluation when included in a combined Final EIS/Record of Decision
(ROD)])

Details regarding the content of each of the sections within the Section 4(f) evaluation are provided
below.

8.1.1 Introduction
This introductory section should include a very brief description and overview of the Section 4(f)

requirements.

8.1.2 Description of Purpose and Need and the Proposed Action
This section identifies the project purpose and need, as well as the proposed project alternatives.

Purpose and Need: Summarize the facts that led to the determination that transportation problems
exist. The purpose and need statement should be consistent with that developed and included in the
project’s NEPA documentation. The purpose and need discussion will be commensurate with the class
of action. For a CE the purpose and need s typically rathersimple and may be limited to just one or two
needs. Forthe simplest CEs (e.g. FHWA safety funds have already been approved for the project) the
purpose and need would be very simple. For EISs and EAs the purpose and need will be more complex
and typically will involve multiple needs.

Proposed Action: In this subsection, discuss all alternatives that are considered reasonable in the NEPA
process but are not total Section 4(f) avoidance alternatives. An alternative that does not satisfy the
project purpose and need, cannot be engineered, or results in impacts of an extraordinary magnitude
would notbe considered further because the alternative would not be a reasonable alternative during
the environmental review process. It would also not be a prudent and feasible alternative for Section
4(f) purposes. Note that the selection of a reasonable alternative that avoids all Section 4(f) property,
excluding those with de minimis impact, would preclude the need for an individual Section 4(f)
evaluation.

Describe each build alternative under consideration, as applicable:

e Type of alternative (upgrade, new alignment, etc.)
e Beginning and end points

e Typical section (if appropriate)

e Number of lanes with widths and shoulders

e Location of interchanges
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e Anyother pertinent design features

NOTE: For EISs, the number of alternatives studied is generally substantial. A multitude of
preliminary alternatives (TSM, mass transit, upgrades, widenings, off-line alignments, and
combinations of these) are analyzed early on, and many are dismissed early in the alternatives
development and screening process (not prudent). Others move forward into the detailed
alternatives analysis where they are refined, and in many cases options are evaluated which may
developinto new alternatives. Because of the complexity of the alternatives development for EISs
and more complex EAs, it may be helpful to add subheadings to this part of the alternatives analysis
to group certain alternatives orto separate screeninglevels if the data used was from paper studies
versus field studies, etc.

8.1.3 Identification and Description of the Section 4(f) Properties

This section of the Section 4(f) evaluation serves two purposes. First, identify all Section 4(f) properties
withinthe projectarea. Second, provide adetailed description of the Section 4(f) properties used by the
proposed projectalternatives orused by shifts to avoid specific properties. It is important to know why
these properties qualify as Section 4(f) properties, as well as what they look like, where their boundaries
are located, and what they contain.

Identification of all Section 4(f) properties within the project area. Briefly list and provide a map of the
Section 4(f) properties within the project area. For large/complex projects, such as EISs and some EAs,
the projectarea is often large, and contains a vast number of Section 4(f) properties. For these projects,
generate a broad-brush project area map illustrating the location of all of the known Section 4(f)
properties within the project area. The purpose of this map is to depict the known location of Section
4(f) properties in the project area.

Descriptions of the Section 4(f) properties used by one (or more) of the proposed alternatives or
avoidance shifts. The historicsites described should include those located within the project area that
are listed, oreligibleforlisting, inthe NRHP. Also describe all Section 4(f) public parks, recreation areas,
and wildlife and waterfowl refuges. Describe Section 4(f) properties and all types of uses, even if the use
would be de minimis or could result in a net benefit. Also include a map of the locations of the Section
4(f) propertiesinrelation to the project's alternatives and other project area features. Describe in detail
the Section 4(f) property, including the following information, as appropriate:

e Historic Sites: Much of the following information results from the Section 106 process.
Coordinate with the SHPO and/or THPO (if applicable) to obtain this information to include:

0 The historic name of the site.

0 Why the propertyiseligible forlisting (do not simply reference the Section 106 Criteria
A, B, C, or D).

0 The site’s historic boundary, access, structures or elements of the site, and include a
map of the site’s elements, if appropriate.

0 For historicdistricts, any contributing and non-contributing elements (if they have been
identified).

0 Anyunusual characteristics of the Section 4(f) property that either reduces or enhances
the value of all or part of the historic site (e.g., its location next to a heavily traveled
roadway).

0 Photographs of the site.
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(0]

References to Section 106 eligibility documentation.

e Public Parks/Recreation Areas/Wildlife and Waterfowl Refuges:

(o}
(o}

O 0O 0O0O0 o

o

The ownership of the property (Federal/state agency, city, county, etc.).

The major purpose of the property, a description of significance and correspondence
with the OW)J of the property regarding significance where appropriate.

Function of, or available activities on, the property (ball playing, swimming, golfing,
etc.).

Description and location of all existing and planned facilities (ball diamonds, tennis
courts, etc.). Include a map identifying facilities, if appropriate.

Description of access (pedestrian, vehicular, etc.).

Approximate number of users/visitors.

Fees associated with the use of the property.

Public access limitations.

Any unusual characteristics that eitherreduce or enhance the value of all or part of the
property.

Photographs of the property.

If the propertyisa multi-use property (federal/state forestlands, BLMlands, tribal land,
school property where aportion of the property contains ball fields/recreational fields
open to the public, etc.), discuss any management plans that exist and identify where
the recreational activities or refuge areas are in relation to the property boundaries.
If a management plan exists, identify key components.

8.1.4 Description of Use and Impacts on Section 4(f) Properties
Analyze and document the Section 4(f) uses associated with all alternatives considered. (See Chapter 4
for more information about Section 4(f) use.)
o |dentify the uses of Section 4(f) properties. Discuss the amount of land to be used, facilities and
functions affected, noise, air quality impacts, visual effects, etc.

o

(0]

(0]

Some impacts can be quantified while others will need qualitative explanation.
If the use is considered de minimis, explain how it meets the criteria.

For projects where alternatives use land from more than one Section 4(f) property,
develop a summary table to compare the various impacts of the alternatives.

Section 106 effects determinations can be utilized in some respects for discussion
purposes in this section. Remember that an adverse effect in Section 106 does not
necessarily equal a Section 4(f) use unless there is actual acquisition of property. The
effects information can be important in Section 4(f) when applying de minimis and
looking at how the acquisition of property affects the historicintegrity of a property.
(See Chapter 10 for more information regarding the interaction of Section 106 and
Section 4(f).)

o Identifyany proximityimpacts that may rise to the level of a constructive use. Although highly
unusual, rememberto always considerhow a project will cause proximity impacts to Section 4(f)
properties in the area. (See Chapter 4 for further discussion on constructive use.)
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8.1.5 Avoidance Alternatives

The alternatives analysis, including avoidance and minimization of harm, is the most critical part of the
Section 4(f) evaluation. The theory of the analysis is discussed in Chapter 6, but this section provides
guidance on how to document this analysis in an individual Section 4(f) evaluation.

The first stepin the alternatives analysisis to examine whether a feasible and prudent total avoidance
alternative exists. If there is a feasible and prudent total avoidance alternative, it must be selected.
Rememberthata preferred alternative that does not use Section 4(f) property precludes the needforan
individual Section 4(f) evaluation. The avoidance alternatives here document why an avoidance
alternative does notexist. If afeasible and prudent total avoidance alternative does not exist, then there
iseithera single feasible and prudent alternative that uses a Section 4(f) property or there are multiple
feasible and prudent alternatives that use Section 4(f) property. If there are multiple alternatives that
use Section 4(f) property then a least overall harm analysis must be performed.

Figures 8-1 and 8-2 provide sample documentation summaries. See FHWA Section 4(f) Policy Paper
pages 17- 19 for project scenarios including a combination of de minimis impact and programmatic and
individual evaluations.

NOTE: If there is a preferred alternative that totally avoids the use of Section 4(f) properties, a
Section 4(f) evaluation need not be prepared. If a Section 4(f) evaluation is not prepared for the
project, a statement should be included in the NEPA document explaining why a Section 4(f)
evaluation was not prepared forthe project. Section 4(f) properties, exceptions, use with de minimis
impact etc. would be included in a 4(f) sub-section of the NEPA document.
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Figure 8-1: Section 4(f) Alternatives Analysis Summary (Example 1)

Alternative

NEPA alternatives

All Possible Planning
to Minimize Harm

Least
Overall
Harm
Analysis !

Avoidance
Alternative’

Reason for Dismissal
and/or Least Overall
Harm Analysis

No Build

Yes

Dismissed —
Document why not
feasible and prudent
per 23 CFR 774.17

No

Section 4(f) use
alternative selected

Yes

Dismissed —
Document why not
feasible and prudent
per 23 CFR 774.17

HW

Yes

Dismissed —
Document why not
feasible and prudent
per 23 CFR 774.17

Note' — no least overall harm analysis required for only one alternative with a Section 4(f) use.
Note’ — avoidance alternatives may originate from multiple places in the development process including
alternatives screening, detailed alternatives development and/or after a “use” alternative is identified.

Figure 8-2: Section 4(f) Alternatives Analysis Summary (Example 2)

Alternative

NEPA alternatives

All Possible Planning
to Minimize Harm

Least
Overall
Harm
Analysis !

Avoidance
Alternative

Reason for
Dismissal and/or
Least Overall Harm
Analysis

No Build

|

Yes

Dismissed —
Document why not
feasible and prudent
per 23 CFR 774.17

No

Section 4(f) use
alternative carried
through least overall
harm

No

Section 4(f) use
alternative with
least overall harm
selected over Alt 1

——————
s
I ————

Yes

Dismissed —
Document why not
feasible and prudent
per 23 CFR 774.17

Note' — Alt 2 represents a new alternative developed as part of the avoidance analysis but it still uses Section
4(f) property. If Alt 2 had been a feasible and prudent avoidance alternative then it would be selected.
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8.1.5.1 Evaluation of Avoidance Alternatives
Identify and describe in detail the location and design of any alternative that totally avoids the use of all

Section 4(f) properties. Determine whether any of these alternatives are feasible and prudent. See
Chapter 6 for more information regarding determining if an alternative is feasible and prudent.

e Feasible and prudent total Section 4(f) avoidance alternative - 23 CFR 774.3(a)(1).

0 |If a feasible and prudent total Section 4(f) avoidance alternative exists it must be
selected. If there is more than one feasible and prudent total Section 4(f) avoidance
alternative, select one of these alternatives for the project based on selection criteria.

e Ifone or more alternatives that totally avoid Section 4(f) properties are identified, but are not
feasible and prudent, present facts supporting that the total Section 4(f) avoidance
alternative(s) is/are not feasible and prudent. Make a statement that there is no feasible and
prudent total Section 4(f) avoidance alternative.

8.1.5.2 Measures to Minimize Harm

Carry all alternatives that are determined to be reasonable during the environmental review process
into the assessment of least overall harm for further analysis. This section compares the alternatives
that use Section 4(f) properties, and identifies the alternative that results in the least overall harm.

NOTE: If there isonly one reasonable alternative under consideration, and there is not a feasible and
prudent avoidance alternative, then there is no need to continue analysis on Least Overall Harm. Do
stillinclude adiscussionin the evaluation on All Possible Planning to Minimize Harm to Section 4(f)
Properties.

Include an introductory paragraph identifying the alternatives still under consideration. Refer back to
the “Identification and Evaluation of Other Alternatives Considered” section where the alternatives
were described along with their uses of Section 4(f) properties.

1. All Possible Planning to Minimize Harm (required)- [23 CFR 774.3(a)(2)]

Discuss measures available for each alternative to avoid each non-de minimis impact of a Section 4(f)
property. This would include minor alighnment shifts and design modifications such as retaining walls,
steepened slopes, etc. Include a discussion of whether the design modification is or is not reasonable.

If there are one or more reasonable design modifications that avoid the use of a Section 4(f) property,
incorporate one of these design modifications into the alternative. If none of the design modifications
are reasonable, documentthe reasons why they are not. Present facts to support that a particular shift
or design modification is not reasonable.

NOTE: When evaluating design shifts/modifications for reasonableness, identify a common point
from which the original alternative and any shifts/modifications diverge and a common point at
which they rejoin. The impacts can then be assessed/compared between those common points,
assessing the difference between the shift/modification and the original alignment.
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NOTE: Avoidance shifts and design modifications do not need to be evaluated for de minimis impacts
or Net Benefits.

If there are no reasonable, design modifications that would avoid Section 4(f) properties, then look at
shifts/design modifications and other considerations that would minimize the effects on the Section 4(f)
properties.

Incorporate all reasonable minimization/mitigation measures into the alternative. These measures
should include strategies such as minor alignment shifts to reduce impacts, retaining structures,
reducing the transportation facility size, noise walls, landscaping, replacement of park land, mitigation
measuresidentified during the Section 106 process, and other items that minimize harm to the Section
4(f) properties.

2. Least Overall Harm Analysis (if necessary)- [23 CFR 774.3(c)(1)]

At this point, every effort has been made to avoid, minimize, and mitigate Section 4(f) impacts for each
Section 4(f) property on each alternative. All reasonable design modifications to avoid Section 4(f)
properties have been incorporated into the alternatives. Additionally, reasonable minimization and
mitigation measures have been incorporated and consultation with the OWJ has been conducted.
Compare these alternatives to determine which resultsin the least overall harm in light of the statute’s
preservation purpose.

Consider the following seven factors set forth in 23 CFR 774.3(c)(1) concerning the alternatives
remaining under consideration;

1. The ability to mitigate adverse impacts to each Section 4(f) property (including any measures
that result in benefits to the property);

2. Therelative severity of the harm to the protected activities, attributes, or features that qualify
each Section 4(f) property for protection;

The relative significance of each Section 4(f) property;
The views of the OWJ over each Section 4(f) property;
The degree to which each alternative meets the purpose and need for the project;

The magnitude of any adverse impacts to resources not protected by Section 4(f); and

N o v o~ W

Substantial differences in costs among the alternatives.

Factors 5, 6, and 7 address and compare any substantial problems with any of the alternatives on issues
and impacts beyond Section 4(f). When comparing the alternatives under the first four factors, develop
comparable mitigation measures when possible. Do not skew analysis and over-mitigate one alternative
over another alternative when the same mitigation could apply to both.
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NOTE: De minimisimpacts and uses that resultin a net benefit should be included in the final Least
Overall Harm Assessment.

De minimis impacts, by nature, do not cause substantial impairment, or an “adverse effect” to the
Section 4(f) property. As such, a de minimis impact should be considered almost negligible (“a trifle”)
when assessing harm to Section 4(f) properties.

Uses resulting in a net benefit would enhance the Section 4(f) property, and therefore should be
considered to have a positive effect on the resource when assessing least overall harm. Because a
net benefit is weighed as a positive effect, it is possible that a shift that avoids a Section 4(f) use
could result in more harm to that property than an alternative that uses the property, if that use is
determined to have a net benefit.

Balance the seven factors, four of which concern the degree of harm to Section 4(f) properties, to
consider all relevant concerns to determine which alternative would cause the least overall harm.
Through this balancing of factors, it could be that a serious problem identified in factors 5 through 7
outweighs relatively minor net harm to a Section 4(f) property. The least overall harm determination
also provides a means to compare and select among alternatives that would use different types of
Section 4(f) properties. Not all Section 4(f) use is equal depending on the significance of, and harm to,
the property. In evaluating the degree of harmto Section 4(f) properties, consider the views expressed
by the OWJ over each Section 4(f) property. ADOT ultimately can make its own independent judgment
about the relative value of those properties in instances where there are conflicting assessments, or
where the OWIJ decline to provide any input.

Explain how the seven factors were compared to determine the least overall harm alternative. (See 23
CFR 774.7(c)) Discuss the various impacts to the different Section 4(f) properties and begin the
balancing process. Note the relative differences among alternatives regarding non-Section 4(f) issues
such as the extent to which each alternative meets the project purpose and need. The discussion of
impacts shouldinclude both objective, quantifiable impacts and qualitative measures to provide a more
complete assessment of harm.

An effective tool to help compare alternativesis with the use of a table. See Table 7.1 for a comparison
table template. This table should provide all the concise facts for each of the seven comparison factors
and support statements and the conclusion of which alternative would resultin the least overallharm. If
all alternatives use the same Section 4(f) properties, one can just say “same for all alternatives.” In the
comparison column, if there is aclear difference between the alternatives, state soand note why. If one
alternative is not better than another for that comparison factor, note that this is the case.

NOTE: The contentof the least overall harm assessment willvary from projectto projectsince every
project situation is different. Utilize the basic framework of Table 7-1 to clearly demonstrate and
highlight the differences in the seven comparison factors. The comparison of the seven factors
supports the decision determining which alternative results in the least overall harm. Additional
information can be added to the text of the evaluation to further explain the weighing and
balancing of these factors. A bulleted version of the factors by alternative in place of a table is
another format to present and discuss the comparison.
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Section conclusion: Aftercomparingthe alternatives usingthe seven factors, conclude the least overall
harm section with a paragraph that states which alternative is the least overall harm alternative and
explain why based on the discussion of the information contained within the assessment of least overall
harm table. Inthe Draft Section 4(f) Evaluation this conclusion will be the preliminary determination of
the least overall harm alternative. After circulation of the Draft Section 4(f) Evaluation, consider
commentsreceived onthe evaluation andfinalizethe comparison of all factors for the alternatives. The
analysis and identification of the alternative that has the least overall harm must be documented in the
Final Section 4(f) Evaluation. The finalapproval to use the Section 4(f) property is typically made in the
decisiondocument (ROD or FONSI) forEISs and EAs. The ROD may be combined with the FEIS and Final
Section 4(f) Evaluation as a single document.

Table 8-1: Template, Assessment of Least Overall Harm

ADOT

Factors for
Determining Least Alternative X Alternative Y Alternative Z Comparison
Overall Harm
Impacts to Section Prcgwdej a concise summary of-each alternative’s impacts
4(f) properties to Section 4{( f) properties, noting acres of use, structures
and/or facilities taken or affected.
1. The ability to
mitigate adverse
impactsto each .
p‘ Note how and to what extent adverse impacts can be
Section 4(f) - .
. . mitigated for each Section 4(f) property used for all
property (including .
alternatives.
any measuresthat
resultin benefitsto
the property)
2. What is the
relative severity of
the harm to the
protected activities, || Provide a concise summary of each alternative’s impacts
attributes, or to Section 4(f) properties, noting acres of use, structures
featuresthat and/or facilities taken or affected.
qualify each
Section 4(f)
property for
protection?
3. What is the
S Discuss the significance of each of the Section 4(f)
relative significance " 4 by th ect. Not all Section 4(f)
of each Section 4(f) proper ies used by e prqjec - ot all Section 4(f
properties are created equal in their value.
property? | :
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Table 8-1: Template, Assessment of Least Overall Harm

Factors for
Determining Least
Overall Harm

Alternative X Alternative Y Alternative Z

Comparison

4, What is the view
of the OWIJ over
each Section 4(f)
property?

If the official(s) with jurisdiction have expressed an
opinion regarding the use of their Section 4(f) properties
and/or whether they prefer one alternative over
another, state so here.

5. What is the
degree towhich
each alternative
meets the purpose
and needforthe
project?

Notall alternatives meet a project’s purpose and need to
the same extent. If there are differences in the degree
that one meets purpose and need more than another,
note the differences here.

6. What is the
magnitude of any
adverse impactsto

If an alternative would result in adverse impacts to non-
Section 4(f) properties, note those impacts and their

the resources not
protected by
Section 4(f)?

magnitude here. These other impacts can be factored
into the discussion of least overall harm.

7. What are the
differencesin costs
amongthe
alternatives?

Provide a cost estimate for each of the alternatives. If
there is a significant cost difference between
alternatives, this can be used as a factor to support the
least overall harm conclusion.

| |

8.1.6 Coordination with the Officials with Jurisdiction over the Section 4(f) Properties
Summarize the coordination efforts with the OWJ over the Section 4(f) properties. In the Draft Section

4(f) Evaluation include emails, phone calls, meetings, letters, and other correspondence generated in
identifying the Section 4(f) properties, as well as identifying de minimis impacts and/or those uses
resulting in a net benefitin an appendix. The Final Section 4(f) Evaluation would additionally include
comments received from the OWJ during the circulation period and correspondence generated in
resolving any issues.

8.1.7 Conclusion
This section should conclude whether there is a feasible and prudent alternative to the use of Section

4(f) property (afeasible and prudent total Section 4(f) avoidance alternative). If there is no feasible and
prudentalternative which avoids all Section 4(f) properties, conclude that a particular alternative is the
alternative that results in the least overall harm, and that it incorporates all possible planning to
minimize harm based on the previous discussion in the evaluation.

8-11
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8.1.8 Appendix
Include copies of the correspondence from the OWJ over the Section 4(f) properties (i.e., SHPO/THPO,

park authority, municipality, etc.) in the appendix of the Draft Section 4(f) Evaluation. Include in the
appendix of the Final Section 4(f) Evaluation all formal comments received on the Draft Section 4(f)
Evaluation from the OWJ over the Section 4(f) properties, DOI, USDA, and the Department of Housing
and Urban Development (HUD), if applicable. In addition, include any information regarding public
involvement, and/or consulting party and Section 106 coordination relative to final decisions on
conditions of eligibility and effect. The signed, final MOA or PA must be included in the Final 4(f)
Evaluation.

8.1.9 ProjectFile
Maintain all background information used to develop the individual Section 4(f) Evaluation in the Project
File.

Proximity Impacts Analysis: If constructive use is evaluated for one or more resources, and found not to
occur, include the information that led to this conclusion in the Project File. (See
Chapter 4 for more information about proximity impacts and constructive use.) Thisdocumentation can
be a memorandum to the file, a report, or other form of documentation. Provide ADOT with this
documentation along with the pre-draft Section 4(f) evaluation for their review.

8.2 Individual Section 4(f) Evaluation Circulation and Approval Process

Forindividual Section 4(f) evaluations, prepare both a Draft Section 4(f) Evaluation and a Final Section
4(f) Evaluation.

8.3 Individual Section 4(f) Evaluation and a CE

8.3.1 DraftSection 4(f) Evaluation

Pre-Draft Section 4(f) Evaluation Development and Review: For projects classified as CEs, prepare the
Draft Section 4(f) Evaluation as a separate document. A pre-draft Section 4(f) evaluation would undergo
several levels of review.

Draft Section 4(f) Evaluation Circulation: After all comments received on the pre-draft Section 4(f)
evaluation are addressed, the Draft Section 4(f) Evaluation would be provided to ADOT with a request
for approval to distribute the document. Following approval by ADOT, send the Draft Section 4(f)
evaluation to the following agencies/officials for a 45-day comment period:

e All OWIJ over Section 4(f) properties used by the project;

e U.S. DOI (Washington Headquarters Office);

e USDA (Forest Supervisor) (only provided if National Forest Lands are involved); and

e HUD (Regional Office) (only provided if the project uses land for/on which HUD funding was

utilized).

DOI has requested that they be provided with one paper copy and an electronic version (CD or file-
sharing link). Consult with ADOT regarding copies to other agencies and to the official(s) with
jurisdiction.

ADOT o



Section 4(f) Manual — Late Discovery of Section 4(f) Properties/Uses

Comments received on the Draft Section 4(f) Evaluation: Comments received on the Draft Section 4(f)
Evaluation during the comment period must be addressed. Coordinate with any of the OWJ over the
Section 4(f) properties who submit comments to resolve the issues they identify. Take reasonable
efforts to resolve the issues identified in comments:

e Examine the issues
e Studyand discuss with the agency making the comments options/actions to resolve the issues
e Implement those options/actions that are reasonable/practicable

8.3.2 FinalSection 4(f) Evaluation

A copy of the Final Section 4(f) Evaluation is provided to the AGO for formal legal sufficiency review.
The determination of legal sufficiency from ADOT is needed before final CE approval. Provide the Final
Section 4(f) Evaluation to the same agencies and OWJ that received the Draft Section 4(f) Evaluation.

8.4 Individual Section 4(f) Evaluation and an EA

8.4.1 DraftSection 4(f) Evaluation
Include the Draft Section 4(f) Evaluation as a separate document bound into the EA as an "EA/Draft
Section 4(f) Evaluation."

A pre-draft Section 4(f) evaluation and “draft” of the EA undergo several levels of review at the pre-draft
stage. Provide both ahard copy and an electroniccopy for review. At the discretion of ADOT, OWJ may
be involved in the review of the pre-draft documents, but this is not mandatory.

EA/Draft Section 4(f) Evaluation Circulation: After all comments received on the draft version of the
EA/Draft Section 4(f) Evaluation are addressed, the Draft EA/Draft Section 4(f) Evaluation is submitted to
ADOT with a requestforapproval to advertise the Draft EA/Draft Section 4(f) Evaluation for availability
for public review and comment.
Followingapproval of availability of the EA/Draft Section 4(f) Evaluation, the document is provided to:

e All OWIJ over Section 4(f) properties used by the project;

e U.S. DOI (Washington Headquarters Office);

o USDA (Forest Supervisor) (only provided if National Forest Lands are involved); and

e HUD (Regional Office) (only provided if the project uses land for/on which HUD funding was

utilized).

The availability/comment period for an EA, as required by the NEPA implementing regulations (23 CFR
771.119) is 30 days; however, a comment period of 45 days is required for Section 4(f) evaluations.

NOTE: Section 4(f) regulations state who shall receive the Section 4(f) Evaluation. Comments related
to the Section 4(f) analysis received from these entities must be addressed. In cases where a Draft
Section 4(f) evaluationis circulated with an EA, it is not necessary to respond to comments received
on the Section 4(f) analysis from entities outside of the specified Section 4(f) recipients.

Comments received on the EA/Draft Section 4(f) Evaluation: Comments received on the EA/Draft
Section 4(f) Evaluation duringthe comment period must be addressed. Coordinate with any of the OWI
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over the Section 4(f) properties who submit comments to resolve the issues they identify. Take
reasonable efforts to resolve the issues identified in comments:

e Examine the issues
e Studyand discuss with the agency making the comments options/actions to resolve the issues
e Implement those options/actions that are reasonable/practicable

8.4.2 FinalSection 4(f) Evaluation

A papercopy of the Final Section 4(f) Evaluationis provided to ADOT for formal legal sufficiency review.
The determination of legal sufficiency from ADOTis needed before the Finding of No Significant Impact
(FONSI) isissued. Providethe Final Section 4(f) Evaluation to the same agencies and OWIJ that received
the Draft Section 4(f) Evaluation.

8.5 Individual Section 4(f) Evaluation and an EIS

8.5.1 DraftSection 4(f) Evaluation

The Draft Section 4(f) Evaluation is included as a separate chapterin
the Draft. Typically, a Pre-Draft
EIS/Pre-Draft Section 4(f)
Draft EIS/Draft Section 4(f) Evaluation Circulation: Afterall comments Evaluation goes through
received on the Pre-Draft EIS/Pre-Draft Section 4(f) Evaluation are several levels of review at
addressed, approval for circulation is given by ADOT and the Draft the pre-draft stage.
EIS/Draft Section 4(f) Evaluation is circulated. Both Draft EISs and Draft
Section 4(f) Evaluations require a minimum 45-day comment period. The Draft EIS/Draft Section 4(f)
Evaluationis circulated for at least 45 days to all appropriate agencies and persons required for an EIS,
and to all agencies with jurisdiction over the Section 4(f) properties, DOI, and DOA (when National
Forestlands are involved) and/or HUD (when project uses land for/on which HUD funding was utilized).

Comments received on the Draft EIS/Draft Section 4(f) Evaluation: Comments received on the Draft
EIS/Draft Section 4(f) Evaluation during the comment period must be addressed. Coordinate with the
OWIJ over the Section 4(f) properties who submit comments to resolve the issues they identify. Take
reasonable efforts to resolve the issues identified in comments:

e Examine the issues
e Studyand discuss with the agency making the comments options/actions to resolve the issues
e Implement those options/actions that are reasonable/practicable

ADOT will make the final determination as to whether all reasonable efforts were made to address
comments.

8.5.2 FinalSection 4(f) Evaluation

Comments on the Draft Section 4(f) Evaluation are addressed in the Final Section 4(f) Evaluation, which
is bound into the Final EIS. The Final EIS/Final Section 4(f) Evaluation is provided to ADOT for a legal
sufficiency review that is conducted by the AGO. Distribution of the Final EIS/Final Section 4(f)
Evaluation is similar to the Draft EIS/Draft Section 4(f) Evaluation. The final Section 4(f) approval is
documented in the ROD. The FEIS/Final Section 4(f) Evaluation/ROD may be prepared as a single
document.
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8.6 Tiered Projects and Section 4(f) Evaluation

If a decisionis made to take a tiered documentapproach toa project, Section 4(f) must be consideredin
the first tier EIS. At the Tier | stage, alternatives are examined on a broad scale often using available
information ratherthan detailed field studies. As a result, much of the information typically collected
for a Section 4(f) evaluation may not be known or available at this stage. The documentation should
address at least the potential Section 4(f) uses of the proposed project and whether those uses would
have bearingonthe projectdecision. Discussion astowhetheruses appear to be de minimis impacts or
whether there are likely feasible and prudent avoidance options should be included.

Where sufficient information is available, a preliminary Section 4(f) approval may be made in the first
TierEIS. Sufficientinformation mustbe available when makinga corridor selection as part of a Tier | EIS.
The expectation will be not to go back and revisit a dismissed corridor alternative. The Section 4(f)
approval would then be finalized in the second tier study after more detailed information is collected.

Where sufficient information is not available during the Tier | study, then the Tier | EIS may be
completed without any preliminary Section 4(f) approval. The document should explain why no
preliminary approvalis possible during the first Tier stage and explain the process to be followed during
Tierll to complete the Section 4(f) evaluation. Thisapproachisnotdesirable foraTier! if the goal of the
Tier 1 EIS is to select a preferred corridor for long-range planning and the corridor alternative impact
known Section 4(f) properties.

NOTE: Tiered NEPA documents and Section 4(f) are discussed in more detail under 23 CFR 774.7(e)
and in Question 10 of the Section 4(f) Policy Paper.
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Chapter 9 - Late Discovery of Section 4(f) Properties/Uses

Discovery of a Section 4(f) property and/or Section 4(f) use can occur in project development after
Section 4(f) coordination/approval and NEPA approval have been granted.

A late discovery situation could be the result of the following scenarios:

e Newuse of a previously avoided Section 4(f) property - There is a proposed modification of the
project alignment or design that would require use of a Section 4(f) property not previously
used.

e New identification of a Section 4(f) property that will be used by the project - There is a
determination that Section 4(f) now applies to a property previously not considered Section 4(f)
and thereis a use of that property. Sometimes a property can be overlooked despite good faith
efforts toidentify all Section 4(f) properties in a project area. New information may be learned
late in project development that would change adecision regarding applicability of Section 4(f)
to a specific property. (For example, it could be learned during right-of-way acquisition that a
privately-owned property has a lease agreement with a public entity satisfying the “publicly-
owned” criteria for Section 4(f) applicability.)

= A more substantial use of a Section 4(f) property - A proposed modification of the alignment,
design, or measures to minimize harm would result in a substantial increase in the amount of
Section 4(f) property used, asubstantial increasein the adverse impacts to Section 4(f) property,
or a substantial reduction in the measures to minimize harm.

If any of the above situations occurs late in the project development process (after the NEPA
decision/Section 4(f) finding has been made), a separate Section 4(f) approval is required (23 CFR
774.9(c)). Any project activity not directly affected by the separate Section 4(f) approval can proceed
during this analysis. (See Question 26B of the Section 4(f) Policy Paper.)

If a late Section 4(f) discovery is made, prepare the applicable
documentation for the Section 4(f) use. Be aware that a late
discovery Section 4(f) use can affectthe project’s schedule.Some of
the analysis and processingrequirements involve elements that take
time to conduct. For example, to apply de minimis to a park, an
appropriate level of publicinvolvement must be conducted and the
OWJ must concur in writing. For a historic site, Section 106 effects
must have been determinedin orderto apply de minimis. If an individual Section 4(f) evaluation must be
prepared, there are required review times that cannot be expedited (45-day review for a Draft Section
4(f) Evaluation followed by preparation of a Final Section 4(f) Evaluation and alegal sufficiency review by
ADOT legal counsel).

See Chapter6 for guidance
on analyzing the Section 4(f)
use, and see Chapters 7 and
8 forguidance on Section
4(f) documentation options.

The need fora separate Section 4(f) analysis and approval for late discoveries of Section 4(f) properties
and/oruse will not necessarily require the preparation of a new or supplemental NEPA document. Re-
evaluate the NEPA document and decision to determine whether a supplemental NEPA document is
needed.
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Late Designation of Section 4(f) Properties: A late designationis different from a late discovery. A late
designationisaproperty thatis designated and meetsthe criteria of being a Section 4(f) property after
the transportation project has begun. Whatif a property in the transportation right-of-way is designated
as a park, recreation area, wildlife and waterfowl refuge, or historic site late in the development of a
proposed project? Would Section 4(f) be applicable? A project may proceed without consideration
under Section 4(f) if that land was purchased for transportation purposes prior to the designation or
prior to a change in the determination of significance, and if an adequate effort was made to identify
properties protected by Section 4(f) prior to the acquisition. (See 23 CFR 774.13(c) and Question 26A of
the Section 4(f) Policy Paper.)

NOTE: Environmental commitments for Section 4(f) properties should include any avoidance
measures. This avoidance should be carried through to construction contracts. If there is use of the
property, Section 4(f) late discovery procedures will be followed before they are allowed to occupy
the property.
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Chapter 10 - How Does Section 4(f) Relate to Other
Environmental Requirements?

Section 4(f) is one law among a number of laws governing the protection of environmental resources
(e.g., wetlands, streams, threatened and endangered species, air quality, historic properties,
environmental justice, etc.) that must be considered during project development and in reaching a
decision under NEPA.

The following are the laws with a direct relationship to, or interaction with, Section 4(f):

e During project development, Section 4(f) relies on aspects of the Section 106 process for
identification and use analysis purposes for historic sites. Mitigation for historic Section 4(f)
properties most often results from the Section 106 process.

e For a Section 4(f) park and recreational area, Section 6(f) of the Land and Water Conservation
Fund Act can also apply if Land and Water Conservation Fund (LWCF) grants were used to
purchase land or supply amenities to a property. Section 4(f) and Section 6(f) require separate
coordination due to the nature of their governing laws but both can be applicable to the same
property.

= |fa Section404 permitis required foraproject, a 404(b)(1) alternatives analysisis performed to
determine the Least Environmentally Damaging Practicable Alternative (LEDPA) for impacts to
wetlands. If the LEDPA is not the same alternative as the Least Overall Harm alternative under
the Section 4(f) process then a conflict exists between regulations that must be resolved.
Ultimately, only one alternative can be selected fora project, so if required alternatives analyses
for differentlaws resultsin selection of different alternatives, there is a problem that must be
resolved through agency coordination and dispute resolution, if necessary.

Each of these regulations and its relationship to Section 4(f) is discussed in more detail in the sections
below.

10.1 Section 106

Section 4(f) relies onthe Section 106 process for (1) eligibility determinations foridentifying Section 4(f)
historic properties (2) effect determinations for assessing whether there is a de minimis impact or
constructive use, and (3) for mitigation/environmental commitments.

Secti Section 106 Section 106 Executed
ection 106 Eligibility Effects Section 106
Process Determinations Determinations PA
feeds
into the
Section 4(f) Need in order to
Process determine if a
property is a Section
4(f) property

Assists in determining Must be in place to
what kind of Section include in Final Section
4(f) use and 4(f) Evaluation/forms

documentation option for measures to
is appropriate minimize harm
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10.1.1 Identification of Properties Listed or Eligible for the National Register of Historic Places
Under the Section 4(f) regulations, historic properties listed in, or eligible for listing in, the NRHP of

Historic Places are Section 4(f) properties. Thisincludes archaeologicalsites listed or determined eligible
for the NRHP, and for which preservation in place is warranted. Archaeological sites important chiefly
for the information they contain and not warranting preservation in place are not Section 4(f)
properties; see Chapter 3. As part of the Section 106 process, ADOT evaluates historic and
archaeological resources 50 years or older to determine whether they meet at least one of the four
NRHP eligibility criteria and if they maintain integrity.

ADOT HPT, or the environmental consultant, identifies properties in the project area that are listed in
the NRHP, or which were previouslydetermined eligible for listing. Depending on the passage of time
and potential changesto the property/site/district, the eligibility and/or boundary of the property may
warrant reconsideration. If the projectareawas not previously surveyed or there are properties newly
50 years old or older, then ADOT HPT or the environmental consultant prepares documentation
identifying the properties within a project’s APE that are being determined eligible for listing in the
NRHP. ADOT HPT provides the documentation to the SHPO/THPO. The documentation includes the
identified boundaries of the historic or archaeological resources and may or may not identify
contributing and non-contributing elements of historic districts in the area of the project.

10.1.1.1 Section 106 Effects Findings

NOTE: It is important to carefully follow the boundary guidelines when determining eligibility.
Although using the tax parcel boundaries may be appropriate in certain circumstances, there may be
otherboundaries (either larger or smaller) that might be more appropriate/precise in defining the
historic or archaeological site, which would meet the boundary guidelines requirements.

An alternative resultsin ause of a Section 4(f) resource even whenit only uses a sliver of a property
located within the historic resource’s boundaries and does not take a structure. Therefore,
establishing the appropriate boundaries of historic and archaeological resources based on proper
eligibility criteria is a key component to the Section 4(f) process.

For example, using the tax parcel whenitshows the property line extending to the centerline of the
road is probably not appropriate. Perhaps there is a swale, fence or tree line that could be used
instead, or the edge of shoulder or pavement could possibly be used.

NOTE: Section 4(f) does not apply to archaeological sites which are determined at the completion of
the Section 106 process to be important chiefly because of what can be learned by data recovery
under Criterion D and have minimal value for preservation in place.

An adverse effectfinding under the Section 106 process does not equate to use under the Section 4(f)
process. It is possible to have ano historic properties affected or no adverse effectfinding under Section
106 andstill have a use underSection 4(f), although the Section 4(f) use would be a de minimis impact. It
is also possible to have an adverse effect finding under Section 106 without having a Section 4(f) use.

The effects finding under the Section 106 process plays a role in the Section 4(f) process when
determining whether there is a de minimis impact or constructive use of a Section 4(f) property. This
role is summarized in the following table:
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Section 106 Effects Finding
No Historic Properties No Adverse Effect Adverse Effect
Affected
Section 4(f) Property Use; De minimis L Use;

. . Use; De minimis impact .
Acquired or Impacted impact not de minimis
No Secftlon 4(f) Property No Use No Use Proxm'uty |mpact
Acquired or Impacted analysis required

Effects and De Minimis Use: As discussed in Chapter 4, a Section 4(f) use of a historic resource
(incorporation of property) is considered a de minimis impact if ADOT makes a Section 106 finding of no
adverse effect orno historic properties affected and SHPO/THPO agrees to the Section 106 finding. The
lettertothe SHPO/THPO transmitting the effects finding states that if they concur with the no adverse
effectfinding, ADOTthenintends to make a de minimis impact determination underSection 4(f). Views
of the Section 106 consulting parties, including land managing agencies or Tribes on whose land the
project and Section 4(f) property occur, must also be considered.

NOTE: When a project is anticipated to have a Section 4(f) use of a historic resource, early Section
106 coordination is advised. This coordination should look at the possibility of incorporating
measures into the project design that could offset impacts to the historic resource such thata No
Adverse Effect finding might be made. If a No Adverse Effect finding can be made based on a
commitment that particular design elements will be incorporated into the project, the de minimis
impact determination can be used.

De Minimis Example 1: Constructed circa 1800, the Hemlock House is eligible for the National
Register under Criterion C, as a good example of an early 19th century log farmhouse. The historic
propertyincludes 5acres, and a total of 0.3 acre would be acquired for the roadway project. As per
the Section 106 PA, a no adverse effect finding was made because the small use of the property
occurs in the corner of the property that is furthest from the farmhouse, not diminishing the
characteristics that qualify the property for inclusion in the National Register. Property is acquired,
resulting in a use, but it is considered a de minimis impact because of the Section 106 no adverse
effect finding.

De Minimis Example 2: Sometimes design details can assistin reachingano adverse effectfinding if
they are considered at the time that a Section 106 effect finding is made. For example, a
commitment that a new roadway would have a depressed profile where it crosses an historic
property and include new plantings to screen the visual effect on the property could potentially
result in a no adverse effect. If these design details had not been considered early on, the finding
may have resultedin an adverse effect onthat particular property and de minimis could not then be
used.

Effects and Constructive Use: Constructive use occurs when there is no incorporation of land from a
Section 4(f) property but the proximity impacts would resultin asubstantial impairment of the features
and attributes that make the historic site eligible for the NRHP. A historic Section 4(f) property in
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NOTE: An adverse effect finding under the Section 106 process does not automatically resultin a
constructive use. It only triggers the need to analyze the property for a constructive use.

proximity toa proposed transportation project does not have to be analyzed for constructive use when
the effects finding underSection 106 resultsin no historic properties affected orno adverse effect to the
Section 4(f) property. If a Section 4(f) property has an adverse effect finding under Section 106, the
property should be analyzed for constructive use under Section 4(f). Constructive use was discussed in
detail in Chapter4. Rememberthat the effectcriteriaunderSection 106 are not the same as the criteria
for determining constructive use (substantial impairment), and that constructive uses are rarely
determined to occur.

Effects and Historic Transportation Facilities: Section 4(f) requirements do notapply to the restoration,
rehabilitation, or maintenance of NRHP eligible or listed transportation facilities if the Section 106
process concludes with afinding that the historictransportation facility will not be adversely affected by
the undertaking. Some examples of transportation facilities where this would be applicable are historic
bridges, national roadways, and those elements of the Interstate Highway Systemincluded on the list of
exceptions to the Interstate exemption and determined to be eligible.

NOTE: If a proposed projectimpairs the historicintegrity of the historic bridge structure resulting in
an adverse effectunderthe Section 106 process, then a Section 4(f) evaluation must be performed
for the proposed project. The ProgrammaticSection 4(f) Evaluation and Approval for FHWA Projects
that Necessitate the Use of Historic Bridges can be completed for such projects. See Chapter 7 for
more information regarding this programmatic Section 4(f) evaluation.

NOTE: The Interstate Highway System and individual elements of the Interstate Highway System are
not subjectto Section 4(f) or Section 106 review except for those elements formally designated by
FHWA for national or exceptional historicsignificance. See discussion in Chapter 3, and the Final List
of National and Exceptionally Significant Features of the Federal Highway System which is available
on FHWA’s website.

NOTE: When a historicbridge is relocated, the action may not constitute a Section 4(f) use provided
that the state, locality or responsible entity that accepts the bridge enters into an agreement with
ADOT to maintainthe bridge and the features that contribute to its historic significance. This entity
would also assume all future legal and financial responsibility for the bridge. (See Section 4(f) Policy
Paper Question 8C, How do the requirements of Section 4(f) apply to donations of historic bridges to
a State, locality, or responsible private entity?)
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10.1.2 Environmental Commitments
The Section 4(f) process requires the inclusion of all measures to minimize harm to Section 4(f)

properties. Consider the mitigation measures and environmental commitments developed in
accordance with the Section 106 process when determining which alternativeresultsin the least overall
harm.

NOTE: Effects findings underSection 106 could be used to help determine which alternative results
in the least overall harm in the minimization phase of the Section 4(f) evaluation process. For
example, two alternatives are being compared, and each would use land from one Section 4(f)
property. In both cases, the propertyis an historicresource. Alternative A has an adverse effect and
Alternative B has a no adverse effect (de minimis impact determination). It would logically follow
that Alternative B would result in the least overall harm to Section 4(f) properties.

Remember, all mitigation measures are included in the least overall harm analysis, and impacts to
other resources and mitigation measures for those resources are also taken into consideration in
assessing least overall harm. Alternative A with an adverse effect could still be determined to be the
least overall harm alternative if Alternative B with the no adverse effect has much more severe
impacts to other environmental resources such as wetland/stream impacts, threatened and
endangered species involvement, large numbers of residential and/or commercial displacements,
environmental justice impacts, etc.

NOTE: Mitigation for the loss of a historic resource should be commensurate with the value of the
resource.

10.2 Section 6(f)

The Land and Water Conservation Fund (LWCF) Act of 1965 established a nationwide program to assist
in preserving, developing, and assuring the availability of outdoor recreational resources. The program
provides matching grants (up to 50%) to states and through states to local governments for the
acquisition and development of public outdoor recreation sites and facilities. The LWCF program is
administered by the National Park Service.

A Section 6(f) property will many times also be a Section 4(f) property due to the nature of the type of
park and recreation properties benefiting from LWCF money. Section 6(f) and Section 4(f) require
different coordination and analysis, but it is beneficial for those conducting the coordination and
analysis to communicate. A Section 4(f) alternatives analysis may be also used for the Section 6(f)
evaluation of alternatives to the Section 6(f) conversion.

NOTE: The mitigation for Section 6(f) can often be used as the mitigation for Section 4(f), so
commitments should be coordinated between the two laws.

To use the “minorinvolvement” programmaticthe Section 6(f) authorities’ position on land acquisition
and or transfer must not object.
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10.3 Section 404 Permit LEDPA and Other Environmental Alternatives Analyses

While NEPA requires that impacts to all resources be balanced together with engineering
considerations, ability to meet needs, public input and agency consultation in reaching an informed
decision on the alternative to be designed and constructed, other regulations require examination of
avoidance alternatives and addressing specific criteria in making a determination.

If a Section 404 permitisrequired for a project, a 404(b)(1) alternatives analysis must be performed to
determine the LEDPA for impacts to wetlands. Section 7 of the Endangered Species Act requires
consultation to seek ways to avoid jeopardizing the continued existence of federally threatened and
endangered species and their habitats.

Section 4(f) requires that an alternative that avoids all Section 4(f) properties be selected unless this
avoidance alternative is proven not to be feasible and prudent or the use would result in a de minimis
impact. If no feasible and prudent total Section 4(f) avoidance alternative exists, the alternative resulting
in least overall harm is the alternative that must be selected. This determination is made based on
weighing and balancing seven factors which look at both harm to Section 4(f) properties, as well as big-
picture impacts that would result from the project. (See Chapter 6 for further discussion of the least
overall harm analysis.) Whilethe “thumb on the scale” looks at overall impacts to Section 4(f) impacts,
least overall harm analysis is a balancing exercise. Those more adverse impacts to other resources
outside of Section 4(f) can weigh into Section 4(f) decision making.

10.4 Summary of Section 4(f) Relationship to Other Regulatory Requirements

All of the regulations discussed above as well as other federal, state and local regulations, as
appropriate, must be considered in the development of alternatives to ensure that all regulatory
requirements are met for a project. Only one alternative can be selected for a project, so agency
coordination with the agencies with jurisdiction overthe relevant resources should be conducted early
and oftensothat inputisreceived early andissues are resolved allowing an ultimate project decision to
be reached in accordance with all environmental laws.

If there is conflict despite early coordination, it may be necessary to elevate coordination with the
appropriate resource agency(ies). If conflicts cannot be worked out, dispute resolution procedures exist
for some laws and decisions, such as Section 404(q) of the Clean Water Act for dispute resolution
procedures for Section 404 decisions.
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Chapter 11 Case Studies

11.1 Case Study 1: No Section 4(f) Use

Objectives
To gain an understandingforwhenthereisaclear “no use” of Section 4(f) and how no separate “Section

4(f) documentation” is required. Section 4(f) applies to all USDOT projects. However, for routine
preservation projects with no Section 4(f) property or potential impacts involved no separate “Section
4(f) documentation” outside of that contained in the NEPA documentation is required. The Section 4(f)
regulations only require the documentation of Section 4(f) use and evidence of coordination with OWJs
to apply certain applicability criteria and exceptions to a project.

Key Points
A routine pavement preservation project will be rehabilitating ten miles of highway. By way of the

project description this project is minor in nature and all work contained within the existing
transportation ROW.

Documentation

The Section 106 documentation in the project file contains a determination of no historic properties
affected. The CE Checklist in the project file documents “No Section 4(f) use.” Also, all CEs document
that “unusual circumstances,” as included in 23 CFR 771.117(b), have been considered. There is no
additional Section 4(f) documentation prepared for the project file.

11.2 Case Study 2: No Section 4(f) Use

Objectives
To gain an understanding forwhenthere is aquestion of potential impacts resultingin a Section 4(f) use

and therefore Section 4(f) documentation is prepared to record the decision.

Key Points
The project includes work contained within the existing transportation ROW. Adjacent to the

transportation ROW is a park, under the jurisdiction of the National Park System, which also has
significant archaeological resources within the park which are importantfor preservationin place. Thisis
a significant Section 4(f) property. During the project development there were questions of whether or
not the work would extend outside of the existing ROW, adversely affecting the historic property and/or
impact access to the park. Itis ultimately determined that the project activities will be limited to within
the existing ROW and there will be no impact to park access.

Documentation

A No Section 4(f) Property/Use Form is used to document the consideration of the application of
Section 4(f) to the project and that there is no Section 4(f) use. The CE Checklist in the project file
documents “No Section 4(f) use.”

11.3 Case Study 3: Historic Bridge Exception

Objectives
To gain an understanding of Section 4(f) use as it relates to historic bridges.
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Key Points
The project includes deck rehabilitation of the Boulder Creek Bridge which is listed on the NRHP. The

bridge deck has deteriorated due to direct effects of weather, the application of chemicals and/or
abrasives, and the impacts of vehicular traffic across the bridge. During the Section 106 consultation
process, itwas determined that the project would have a “No Adverse Effect” on the historicintegrity of
the bridge, and the SHPO has concurred with this determination.

Documentation

The rehabilitation of an eligible or listed transportation facility (the bridge in this scenario) that does not
result in an Adverse Effect to the facility is an exception to the requirements of Section 4(f) (23 CFR
774.13(a)). Because the project’s scope consists of rehabilitation of an eligible or listed transportation
facility (bridge) that would not adversely affect the facility, there is no Section 4(f) use of the bridge. The
SHPQ’s concurrence with the determination of “No Adverse Effect” is the documentation to support the
exception.

11.4 Case Study 4: Concurrent Use of the De Minimis and Nationwide
Programmatic Forms

Objectives
To gain an understanding of using both the de minimis form and a

nationwide programmatic Section 4(f) evaluation form.

Key Points
A one-lane bridgewas builtin 1914 andis individually eligible for

the NRHP. This bridge needs to be replaced because of
deterioration. The bridge will be replaced with a two lane
structure, so some approach roadway work is necessary. ADOT
found the project work would result in an adverse effect on the
bridge and the SHPO agreed with this finding. The northwest
guadrant adjacent to the bridge is part of a State park. The
portion of the park located in the project area contains a portion
of a popular hiking/biking trail. Approximately 0.7 acre of new
permanent right-of-way will be acquired from the parkland, and
the impacted trail will be relocated as part of the project. The
State’s park officials (official(s) with jurisdiction) have agreed in
writing that the project will not adversely affect the activities,
features, or attributes that qualify the park for protection under
Section 4(f).

Replace with

— 2 Lane Bndge

Stream

|
! New
i Righi-of-Way
1

I

z>

Documentation

In this case the Section 4(f) De Minimis Impact on Public Parks, Recreational Areas, and Wildlife and/or
Waterfowl Refuges Form should be completed for the park use. The undertaking will not adversely
affect the activities, features, or attributes of the Section 4(f) property on a permanent or temporary
basis and the State’s park officials (official(s) with jurisdiction) have agreed in writing. The public was
notified of the project (information posted for review) and their comments were addressed.
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The Programmatic Section 4(f) Evaluation and Approval for Projects that Necessitate the Use of a
Historic Bridge Form should be completed for the use of the bridge. This project would require the
major alteration of the characteristics (i.e. demolition) that qualify the bridge for the NRHP such that the
property would no longer retain sufficient integrity to be considered eligible for listing.

11.5 Case Study 5: Primary Purpose of Property within ADOT Right-of-Way

Objectives
To gain an understanding of “primary purpose” within existing transportation right-of-way.

Key Points
The project consists of widening 10 miles of Interstate 40 (1-40) from two to three lanes. In order to

widen, the existing stormwater management basins along the roadway will need to be
shifted/reconfigured. One of these stormwaterbasinsis currently used for hiking and horseback riding.
ADOT owns the ROW for the SWM basin and has allowed the recreational activities to occur; however,
the primary purpose of the SWM basin is to provide for collection of water from the transportation
facility during storm events. Other activities that occur within the SWM basin are incidental and not
part of the primary purpose.

Documentation

In order to qualify as a Section 4(f) property, the recreation area must serve a major recreational
purpose. The primary purpose of the SWM basin within the ADOT right-of-way is transportation
(collection of runoff during storm events). The SWM basin is therefore not a Section 4(f) property.
Document this in the project file using the No Section 4(f) Property/Use Form.

11.6 Case Study 6: Determination of Use for Multi-Use Properties

Objectives
To gain an understanding of when the multi-use provision is applicable to a property and how this

affects the determination of Section 4(f) use for those properties.

Key Points
The project consists of obtaining a Highway Easement Deed (HED) from the US Forest Service (USFS). In

this case the existingroad did not have an HED, which was essentially adecade-long oversight. The area
of the National Forestin question was already serving atransportation purpose; the HED was just never
officially dedicated.

Documentation

When Federal lands are managed for multiple uses, Section 4(f) only applies to those portions of the
property that are designated by statute oridentified in an official management plan of the administering
agency (inthis case the USFS) as being primarily for public park, recreation or wildlife/waterfowl refuge
purposes and are determined to be significant for such purposes. (See 23 CFR 774.11(d) and Policy
Paper question #4.) Under the circumstances described, coordination with the USFS would be
undertaken. Assuming that USFS confirms that the area in question is not primarily serving a
park/recreation/refuge function, the area would not fall underSection 4(f) jurisdiction. The Section 4(f)
Applicability/Exceptions Form can be used for this project.

ADOT -



Section 4(f) Manual — Case Studies

11.7 Case Study 7: Impacts to a Non-Contributing Element in a Historic District

Objectives
To gain an understanding of contributing and non-contributing elements within a historic district and

how this affects determination of use under Section 4(f).

Key Points
The project consists of intersectionimprovements to add a left turn lane and improve geometry of the

intersection. The southwest quadrantof the intersection is part of a historicdistrict. To add the turning
lane a 12-foot strip of land is needed from within the historic district. The property within the historic
district from which this 12-foot strip of land would be acquired, was determined notto be a contributing
element to the historic district and is not considered individually eligible for listing.

Documentation

FHWA'’s long-standing policy is that Section 4(f) applies only to the contributing elements and/or
individually eligible elements within a historic district. The Section 106 process would provide
documentation as to whether or not a property within the historic district is or is not a contributing
element or an individually eligible property. This documentation would be used to support the
conclusion in this case that there is no Section 4(f) use (the property being acquired is from a non-
contributing element of the district). (See Policy Paperquestions 2B and 7C regarding historic districts.)
The No Section 4(f) Property/Use Form can be used for this project.

It should be noted that if it is determined that there is an Adverse Effect on the historic district, even
though no propertyis beingacquired from contributing elements, consideration would then need to be
givenasto whetherthe proximity impacts represent a substantial impairment and rise to the level of a
constructive use. Remember that constructive use is a very rare occurrence.

11.8 Case Study 8: De minimis Impact of Historic Site

Objectives
To gain an understanding of de minimis as it relates to an historic site.

Key Points
The project is to improve the intersection of S.R. 55 and S.R. 77.

Minimal new right-of-way will be acquired from the four quadrants of
the intersection and along the north and south approaches of S.R. 55.
The Jones Farm, a 400 acre NRHP eligible property is adjacent to the
southwest quadrant of the intersection. The project would acquire 0.5
acre from the historic farm property. A no adverse effect finding has

been made and no objection was made by the SHPO. ' TSR

7,

Documentation Historic
In this case the Section 4(f) De Minimis Impact on Historic Properties [ Jones Farm
Form should be completed. The undertaking does not adversely affect

the function/qualities of the Section 4(f) resource on a permanent or

temporary basis and the SHPO (OWIJ) has agreed that there is no

adverse effect as a result of the project. Coordination must be
undertaken with the consulting parties as part of the de minimis finding.

Proposed
Right-of~-Way

S.R. 35

>
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11.9 Case Study 9: Net Benefit of a Park

Objectives N State Park
To gain an understanding of net benefit as it relates to a publicly A\
owned park, recreation area, or wildlife or waterfowl refuge.
Key Points

A state route through a heavily used, 500-acre state park does not
meet current design criteria. The shoulders of the roadway are
substandard and its vertical and horizontal geometry are poor.
The road currently passes between the park’s visitor center and
the visitor center’s parkinglot. This meansthatvisitors must use a
pedestrian cross walk, which causes traffic back-ups. In order to
bring the roadway up to current standards, and to improve safety
for park visitors, the recommended preferred alternative would
move the roadway to the opposite side of the visitor’s center. Five
acres of parkland right-of-way would be acquired from a wooded
area of the park for the new roadway. Alternatives that would
avoid the park property were analyzed and found not to be
prudent and feasible. Park officials are very excited about the
roadway relocation. It would allow them to expand their visitor’s
centerto the eastand improve the safety of the parking areaand pedestrian access to the visitorcenter.
As part of this project, ADOT will ensure that proper access is maintained to the parking area. The
visitor centerand existing roadway would remain open through construction, maintaining park access.
The park officials submitted a written letter stating that the project would resultin a net benefit to the
park because the project would improve vehicle and pedestrian access to the park, the safety of the
pedestrian would be improved, and the visitor’s center would be able to expand closer to the parking
lot. The park officials also indicated in writing that the project would not result in the substantial
diminishment of the activities, features, orattributes for which the parkis protected under Section 4(f).

Visitor
Center

» Expansion 3

Parking
Area

z>

Documentation

In this case the Section 4(f) Evaluation and Approval for Transportation Projects that have Net Benefit
to a Section 4(f) Property — Parks/Recreational Areas/Refuges should be completed. The park officials
(OWIJ) agreed in writing that the project would result in a net benefit to the park. Also, it was
demonstrated thatthereis no feasible and prudent alternative to the use of the Section 4(f) property.
(A missed opportunity to improve the Section 4(f) facility can be used as a reason for the avoidance
alternative to not be considered prudent.)

11.10 Case Study 10: Trails within Transportation Right-of-Way

Objectives
To gain an understanding of the exception applicable to recreational trails within transportation ROW

and project measures taken to ensure the exception applies.

Key Points
A 5.0-mile-longrecreational trail that has beenidentified immediately adjacent to and within the project

area. The trail includes 1.6 miles of off-street trails, 2.0 miles of streets with sidewalks, and 1.4 miles of
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trail along residential streets. In the project area, the trail is located completely within the
transportation ROW and parallels the roadway.

Documentation

The sections of the trail located within transportation ROW would need to be relocated and/or rebuilt as
part of the project, and would meetthe exception fortrails located within existing transportation ROW
under 23 CFR 774.13(f)(3) which identifies an exception to the requirement for Section 4(f) approval for
certain “trails, paths, bikeways, and sidewalks that occupy a transportation facility right-of-way without
limitation to any specific location within that right-of-way, so long as the continuity of the trail, path,
bikeway, or sidewalk is maintained.” During construction, the trail would follow detour routes using
local streets, ensuringthatthe continued use and continuity of the trail would not be impaired. Detour
routes for sections of the existing trail could be needed during construction. The Section 4(f)
Applicability/Exceptions Form can be used for this project.
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Programmatic Section 4(f) Evaluations Not Commonly Used

The following three nationwide programmatic Section 4(f) evaluations have been largely replaced by
and exception for the bikeways and by the introduction of the de minimis impactin place of the two
“minor use” programmatics:

Section 4(f) Statement and Determination for Independent Bikeway or Walkway Construction Projects
(Federal Highway Administration (FHWA), May 23, 1977)

Final Nationwide Section 4(f) Evaluation and Approval for Federally-Aided Highway Projects with Minor
Involvements with Public Parks, Recreation Lands, Wildlife and Waterfowl Refuges (52 FR 31116,
August 19, 1987)

Final Nationwide Section 4(f) Evaluation and Approval for Federally-Aided Highway Projects with Minor
Involvements with Historic Sites (52 FR 31118, August 19, 1987)

The remainder of this chapter describes, in detail, the specifics regarding the applicability and required
analysis, coordination and documentation for these three programmatic Section 4(f) evaluations for
historical information and in the event they were to be utilized.

Negative Declaration/Section 4(f) Statement for Independent Bikeway or
Walkway Construction Projects and the Section 4(f) Applicability/Exceptions
Form

The Negative Declaration/Section 4(f) Statement for Independent Bikeway or Walkway Construction
Projects is a programmatic Section 4(f) evaluation that can be applied to bikeway or walkway
construction projects. These facilities are provided when bicycle or pedestrian traffic would have
normally used a federal-aid highway route.

For this programmatic Section 4(f) evaluation to apply, the following must be true:

e The project requires the use of public recreation and park areas established and maintained
primarily for active recreation, open space and similar purposes.

o All possible planning to minimize harm to the Section 4(f) property has been accomplished as
approved by the OWIJ over the Section 4(f) property.

e The proposed bikeway or walkway construction project will not affect noise and air quality, or
require the displacement of families or businesses.

e Any temporary water quality impacts will be mitigated by erosion control measures during
construction.

e Visual impacts will be mitigated by integrating the project into the surrounding conditions.

o There should be no significant or adverse social or economicimpacts.

e Recreational potential of the parks or recreational areas should be enhanced, as well as the
bikeway or walkway providing an alternative mode of transportation.

The Independent Bikeway or Walkway Programmatic Section 4(f) Evaluation cannot be used under the
following situations:

o The bikeway or walkway would require the use of critical habitat of endangered species.
e The use of land from a publicly owned wildlife or waterfowl refuge is required.
o The use of land from an historic site of national, state, or local significance is required.
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e The project has major impacts, adverse effects, or controversy.

This programmatic Section 4(f) evaluation cannot be used for a project processed as an EIS. The final
decision on whether a proposed project meets the criteria of this programmaticis made by ADOT.

If the OWJ over the Section 4(f) property also have jurisdiction overthe project facility
(bikeway/walkway), there is no Section 4(f) use and the Section 4(f) Applicability/Exceptions
Form is completed.

Minor Use of Parks, Recreation Areas, and Refuges Programmatic Section
4(f) Evaluation

There are two minor use programmaticSection 4(f) evaluations —one for parks, recreational areas, and
refuges and one for historic sites (Section 6.11).

In most cases, a project that would qualify for the minor use of parks programmatic Section 4(f)
evaluation could also qualify as a de minimis impact. ADOT applies de minimis whenever possible in
place of this programmatic Section 4(f) evaluation.

Applicability

To qualify for either of the two minor use programmatic Section 4(f) evaluations, a proposed project
must be designed to improve the operational characteristics, safety, and/or physical condition of
an existing highway facility. A proposed project must be on essentially the same alignment.

The following types of improvements are examples of improvements that qualify for the minor use
programmatic Section 4(f) evaluations:
e "4R" work (resurfacing, restoration, rehabilitation, and reconstruction);

e Safety improvements, such as shoulder widening and correction of substandard curves and
intersections;

e Trafficoperation improvements, such as signalization, channelization, and turning or climbing
lanes;

e Bicycle and pedestrian facilities;
e Bridge replacements on essentially the existing alignment; and

e The construction of additional lanes along an existing alighment.

A minor use programmatic Section 4(f) evaluation cannot be used if:

e The proposed project involves the construction of a highway at a new location; or

e The proposed project requires preparation of an EIS under NEPA.
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NOTE: The two minoruse programmatic Section 4(f) evaluations cannot be used if the project is on
new location or requires preparation of an EIS.

To qualify for this programmatic Section 4(f) evaluation, the following criteria must all be satisfied:

e The public park, recreation lands, or wildlife and waterfowl refuge that is impacted must be
located adjacent to the existing highway.

e Theamount of land taken from the Section 4(f) property may not exceed the following amounts:

Size of Section 4(f) Maximum that
Property can be acquired
< 10 acres 10% of Property

10-100 acres 1 acre
> 100 acres 1% of Property

e The proposed project's proximity impacts on the remaining Section 4(f) property cannot
substantially impairthe intended use of the property. These proximity impacts would include,
but are not necessarily limited to, noise, air, water quality, wildlife and habitat effects, and
estheticvaluesand/or other relevant factors. This determination regarding the impairment of
the Section 4(f) property’s intended use must be made by ADOT and the OWIJ over the Section
4(f) property. The programmatic Section 4(f) evaluation form should include details on the
proximity impacts to the remaining Section 4(f) property.

The OWIJ overthe Section 4(f) property must agree, in writing, (1) with the assessment of the impacts on
the Section 4(f) property; and (2) on the mitigation for the Section 4(f) property.

Avoidance Alternatives to be Considered

The following avoidance alternatives must be evaluated to determine if they are feasible and prudent
avoidance alternatives:

e The do nothing (no build) alternative;

e An alternative(s) toimprove the highway without using the Section 4(f) property (including, but
not limited to, minoralignment shifts, changes in geometric design standards, use of retaining
wallsand/orotherstructures, and trafficdiversion or other traffic management measures); and

e An alternative(s) to construct an improved facility at a new location without using the Section
4(f) property.

Minimization of Harm to the Section 4(f) Property

Once it has beendetermined that there are no feasible and prudent alternatives that would avoid the
Section 4(f) use(s), consideration must be given to measures that would minimize harm, and reasonable
measures must be incorporated into the project.
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One or more of the following mitigation measures can be considered as mitigation, if determined to be
reasonable and appropriate, for the proposed project:

e Payment of the fair market value of the land taken or improvements to the remaining Section
4(f) site equal to the fair market value of the land taken.

e Replacement of facilities impacted by the project such as sidewalks, paths, benches, lights,
trees, and other facilities.

e Restoration and landscaping of disturbed areas.

e Incorporation of design features and habitat features where necessary that will not adversely
affect the safety of the highway.

0 Examplesof designfeatures: reductioninright-of-way width, modifications to the roadway
section, retaining walls, curb and gutter sections, and minor alignment shifts.

0 Examplesof habitat features: construction of new orthe enhancement of existing wetlands
or other special habitat types.

o Replacementoflands used with lands of reasonably equivalent usefulness and location and of at
least comparable value.

e Additional oralternative mitigation measures as determined necessary based on consultation
with the official(s) with jurisdiction.

Minor Use of Historic Sites Programmatic Section 4(f) Evaluation

There are two minor use programmatic Section 4(f) evaluations — one for historic sites and one for
parks, recreational areas, and refuges and (previous section).

ADOT applies de minimis whenever possible in place of this programmatic Section 4(f) evaluation.

Applicability

To qualify for either of the two minor use programmatic Section 4(f) evaluations, a proposed project
must be designed to improve the operational characteristics, safety, and/or physical condition of
an existing highway facility. A proposed project must be on essentially the same alignment.

The following types of improvements are examples of improvements that qualify forthe minor amounts
programmatic Section 4(f) evaluations:

"4R" work (resurfacing, restoration, rehabilitation, and reconstruction);

e Safety improvements, such as shoulder widening and correction of substandard curves and
intersections;

o Trafficoperation improvements, such as signalization, channelization, and turning or climbing
lanes;

e Bicycle and pedestrian facilities;
e Bridge replacements on essentially the existing alignment; and

e The construction of additional lanes along an existing alighment.
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A minor use programmatic Section 4(f) evaluation cannot be used if:

e The proposed project involves the construction of a highway at a new location; or

e The proposed project requires preparation of an EIS under NEPA.

NOTE: The two minoramounts programmatic Section 4(f) evaluations cannot be used if the project
is on new location or requires preparation of an EIS.

To qualify for this programmatic Section 4(f) evaluation, the following criteria regarding the nature of
the property acquisition from the historic or archaeological site impacted must all be satisfied:

e The historic or archaeological site must be listed in or be eligible for listing in the NRHP in
accordance with the Section 106 process.

e The historic or archaeological site that is impacted must be located adjacent to the existing
highway.

o The proposed project cannotrequire the removal or alteration of historic buildings, structures,
or objects on the historicsite.

e The project does not require the disturbance or removal of archaeological resources that are
important to preserve in place.

e TheSHPO and/orTHPO (if applicable) must agree in writing that the impact on the Section 4(f)
site is a minor impact. A minor impact is defined as either a "no historic property affected" or
"no adverse effect" finding under Section 106. Concurrence is not required as per the Section

106 PA, sothe effect finding and documentation to the quarterly report is sufficient as long as
SHPO and/or THPO does not object.

e SHPOand/or THPO mustagree in writing, (1) with the assessment of the impacts on the historic
or archaeological site; and (2) on the mitigation for the historic or archaeological site.

NOTE: This programmatic Section 4(f) evaluation can be applied to historic districts when impacts to
its contributing elements are minor (i.e. “no adverse effect” or “no historic properties affected”), and
the involvement is limited to the use of land, and does not require the removal or alteration of
historic buildings, structures, or objects.

NOTE: Both the minor use of historic sites programmatic Section 4(f) evaluation and the de minimis
impactfinding require a “no adverse effect “or “no historic properties affected” finding. In addition,
the de minimis impact finding requires agreement (in writing) by the official(s) with jurisdiction on
the de minimis finding. Any project which qualifies for the minor use of historic sites programmatic
Section 4(f) evaluation would also qualify as a de minimis impact. There is an advantage to applying
de minimis impact when applicable because it does not require an alternatives analysis.

Avoidance Alternatives to be Considered
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The following avoidance alternatives must be evaluated to determine if they are feasible and prudent
avoidance alternatives:

e The do nothing/no build alternative;

e An alternative(s) toimprove the highway without using the Section 4(f) property (including, but
not limited to, minoralignment shifts, changes in geometric design standards, use of retaining
wallsand/orotherstructures, and trafficdiversion or other trafficmanagement measures); and

e An alternative(s) to construct an improved facility at a new location without using the Section
4(f) property.

Minimization of Harm to the Section 4(f) Property

Once it has beendetermined that there are no feasible and prudent alternatives that would avoid the
Section 4(f) use(s), consideration must be givento measures that would minimize harm, and reasonable
measures must be incorporated into the project. The project mitigation should include measures
necessary to preserve the historic integrity of the property as agreed to by ADOT, SHPO, THPO (if
applicable), and as appropriate, the ACHP in accordance with Section 106.
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Suggested Support Documentation

Project Description on the Form: Provide a concise but thorough description of the proposed action. Provide
enough information to allow reviewers to have a realistic snapshot of potential impacts to Section 4(f) properties.

Identification of Section 4(f) Property(ies) on the Forms: Depending on the situation the following may aid
documenting Section 4(f) properties within the project area. Include photos and maps to show property
location(s) in relation to the project limits, as appropriate.

For historic sites, may possibly include:

The property’s historic name.

A brief description of why the property is listed or eligible for listing (do not simply reference the
Section 106 Criteria A, B, C, or D).

The historic boundary, including a map.

A listing of contributing/non-contributing elements (important for historic districts).

Any unusual characteristics of the Section 4(f) property that reduces or enhances the value of all or part
of the historic site (e.g., its location next to a heavily traveled roadway, the condition of structures, etc.).
Photos of the property.

Reference Section 106 eligibility documentation.

For public parks, recreation areas, and wildlife and waterfowl refuges, may possibly include:

The ownership of the property (federal/state agency, city, county, etc.).

The primary purpose of the property and the determination of significance made by the official(s) with
jurisdiction.

Function of or available activities on the property (ball playing, swimming, golfing, etc.).

Description and location of all existing and planned facilities (athletic fields, tennis courts, playgrounds,
boat launches, trails, campsites, etc.).

Description of access (pedestrian, vehicular, etc.).

Approximate number of users/visitors.

Any unusual characteristics that either reduce or enhance the value of all or part of the property (e.g., a
quiet, wooded setting of a campground).

Photos of the property.

If the property is a multi-use property (federal/state forest lands, BLM lands, tribal land, school property
where a portion of the property contains/is managed for recreational or refuge purposes), discuss any
management plans that exist and identify where the recreational activities or refuge areas are in
relation to the property boundaries.

If a management plan exists, identify key components.

Form Supplements: The forms could include the following types of items, as appropriate, to complete the
documentation and aid review of the form:

Project location map

Map of Section 4(f) property(ies) being discussed and other Section 4(f) properties in the project area
Photos of the Section 4(f) property(ies)

Project plan sheet to show impacts

Public involvement information

Correspondence with the official(s) with jurisdiction

Maps should be well labeled so Section 4(f) properties and their boundaries are clearly marked, as well
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